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Relevant Docket Entries 
1963 
Nov. 26—Award of National Mediation Board, Arbitration 
Board No. 282, dated November 26, 1963, filed. 


1964 

May 19—Copy of Interpretation of Award 2S2 rendered 
May 17, 1964, filed. 

Jane 17—Copy (signed) another interpretation of Award 
282, rendered 6-9-64, filed. 

Sept. 29—Interpretations of Board No. 282, filed. 

Nov. 3—Document of National Mediation Board, October 
23, 1964, filed. 


1965 

April 22—Questions as to application of award and dis- 
sents, filed. 

May 20—Award and dissents by National Mediation Board, 
filed. 

July 7—Document (Questions and Answers, date June 7, 
1965), filed. 


Sept. 21—Interpretation of Award 282 and covering letter, 
filed. 


Dec. 22—Letter dated 12/22/65 to the Clerk from National 
Mediation Board and dissent, filed. 


1966 

Jan. 17—Motion for supplemental relief. 

Jan. 20—Interpretation of award by Board No. 282, filed. 
Feb. 10—Opposition to motion for supplemental relief, filed. 


Feb. 25—Answers of Mediation Board to questions filed by 
Brotherhood of Locomotive Firemen and Enginemen, 
filed. 
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Mar. 3—Motion for supplemental relief argued and denied 
without prejudice, however, to its renewal if the ques- 
tion is submitted to Arbitration Board 282 and a 
different conclusion is reached. 


Mar. 9—Order denying motion for supplemental relief. 
Mar. 23—Notice of Appeal from order 3/9/66, filed. 


April 1—Answers of Board to questions of B.L.F. & E., 
filed. 


April 15—Stipulation as to contents of record to be certi- 
fied the Court of Appeals, filed. 
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Award of Arbitration Board 282 


In Dispute Between Railroads and Operating Brotherhoods 
Involving Helper (Firemen) and Crew-Consist Issues 


BEFORE THE 
ARBITRATION BOARD 


Established by Joint Resolution of Congress 
Approved August 28, 1963 
Public Law 88-108 
National Mediation Board 
Arbitration Board No. 282 


Certain Carriers REPRESENTED BY THE HaSTERN, WESTERN, 
anp SovuTHEASTERN CARRIERS’ CONFERENCE COMMITTEES 


and 


Cerrars or THE ExrpLorees REPRESENTED BY THE BROTHER- 
HOOD oF LocomorivE ENGINEERS, BROTHERHOOD or Loco- 


MOTIVE FireMEN aND ENGINEMEN, OrpeR or Ramway 
Cosptcrors aND BRaKEMEN, BrorHERHOOD oF Rarroap 
TrRarIsMEN, AND THE SwITCHMEN’s Union or Nortu 
AMERICA 


Washington, D. C. 
November 26, 1963 
Award 


This Award is made pursuant to Public Law 88-108, 
88th Congress, S. J. Res. 102, enacted August 28, 1963. 

The organization parties to the dispute named H. E. 
Gilbert and R. H. McDonald as organization members of 
this Arbitration Board. The carrier parties to the dispute 
named Guy W. Knight and J. E. Wolfe as carrier members 
of the Board. Benjamin Aaron, James J. Healy, and 
Ralph T. Seward were named as neutral members by the 
President. 

On September 11, 1963, the Board met, elected its 
Chairman and adopted rules of procedure. On September 
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23, 1963, in accordance with Section 3 of the Joint 
Resolution, the Secretary of Labor furnished to the Board 
and to the parties to the dispute copies of his statement to 
the parties of August 2, 1963, together with memorandums 
setting forth his understanding of the matters with respect 
to which the parties were in tentative agreement and the 
extent of disagreement with respect to matters on which 
the parties were not in tentative agreement. 


Public hearings were held in Washington, D. C., on 
twenty-nine days between September 24 and November 2, 
1963, at which witnesses were heard, exhibits introduced 
and arguments made. Rebuttal exhibits and written argu- 
ments were received on November 9, 1963. 


On November 6 and 7, 1963, the neutral members of the 
Board with the agreement of the parties, visited certain 
railroad yards in the Chicago area. The sole purpose of 
these visits was to assist the neutral members in under- 
standing the evidence and arguments presented at the 


formal hearings and nothing said or shown to them during 
these visits was accepted as evidence. 


During the course of the proceedings, questions arose as 
to whether certain carriers and certain of their employees 
were or properly should be parties to the dispute and 
subject to the Board’s jurisdiction. The carriers with 
regard to which such questions arose were the Union Rail- 
road Company, the Florida East Coast Railway Company, 
and the Elgin, Joliet & Eastern Railway Company. The 
Board declined to rule on these jurisdictional questions 
on the grounds that final determination of the Board’s 
jurisdiction over any particular carrier and any particular 
group of employees could be made only by the courts and 
that time did not permit the Board to conduct the special 
proceedings required for such a determination. Nothing 
in this Award, however, and no action by the Board, 
including the reception into evidence of Carriers’ Exhibit 
No. 1 or Employees’ Rebuttal Exhibit No. 33, listing 
certain carriers as parties to the proceeding, is intended to 
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prejudice the position of any carrier or any organization 
as to these jurisdictional questions. 


The Board has incorporated in this Award any matters 
on which it found the parties were in agreement, has 
resolved the matters on which the parties were not in 
agreement, and has given due consideration to those 
matters on which the parties were in tentative agreement. 
Further, the Board has given due consideration to the effect 
of the Award upon adequate and safe transportation 
service to the public and upon the interests of the carrier 
and employees affected, giving due consideration to the 
narrowing of the areas of disagreement which has been 
accomplished in bargaining and mediation. 

ter a full consideration of the evidence and arguments 
and upon the entire record, the Board makes a complete 
and final disposition of the issues submitted and finds and 
awards as follows. 


I. Disposrrion or Section 6 Notices 


Those portions of the carriers’ notices of November 2, 
1959, identified as ‘‘Use of Firemen (Helpers) on Other 
Than Steam Power’? and ‘‘Consist of Road and Yard 
Crews’? and that portion of the organizations’ notices of 
September 7, 1960, identified as ‘‘Minimum Safe Crew 
Consist’? and implementing proposals pertaining thereto 
are denied, except to the extent hereinafter provided. 


Tl. Use or Fmemen (Hetrers) Ox Oruer THAN 
Srzeam Powze 


Part A—Saving Clause 


A (1). All agreements, rules regulations, interpreta- 
tions, and practices, however established, with respect to 
the employment of firemen (helpers) shall continue un- 
disturbed except as modified by the terms of this Award. 
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Part B— Reductions In Jobs 


B (1). Within 7 days following the effective date of 
this Award, each carrier covered by this Award shall have 
the right to give to each local chairman of the organization 
representing firemen (helpers) in each fireman (helper) 
seniority district a list of pool and regularly assigned 
freight engine crews (including pool and regularly assigned 
crews used in mixed, miscellaneous, and unclassified 
services) and a list of regularly assigned yard engine crews 
(including regularly assigned crews used in transfer, belt 
line, and miscellaneous yard services) then employed by 
the carrier in each such seniority district. The two lists 
shall include those engine crews which, in the carrier’s 
judgment, based upon considerations of safety, undue work 
burden, and adequate and safe transportation service to 
the public, do not require the services of a fireman (helper). 


B (2). Each local chairman, within 30 days of receipt 
of the carrier’s lists, shall have the right, based upon 
considerations of safety, undue work burden, and adequate 
and safe transportation service to the public, to designate 
the engine crews in which the carrier shall be required to 
continue to use firemen (helpers); provided, that such 
designated crews shall not be more than 10 per cent of 
the freight engine crew, nor more than 10 per cent of the 
yard engine crews, in any seniority district, as such crews 
are listed by the carrier. Each local chairman’s desig- 
nation of crews to be operated with firemen (helpers), 
made as provided herein, shall be final and binding upon 
the parties in interest and shall not be subject to challenge 
or review; but prior conference shall be had between the 
parties in interest with respect to the crews to be so 
designated by the local chairman. The time and place for 
the beginning of such conferences shall be agreed upon 
within 10 days after the receipt of the carrier’s lists by the 
local chairman, and said time shall be within 20 days after 
the receipt of the said lists. 


B (3). At 3-month intervals following the date of the 
earrier’s original lists, the carrier shall give to each 
local chairman lists of pool and regularly assigned 
freight engine crews and of regularly assigned yard 
engine crews which have been established or discontinued 
in each seniority district during the preceding 3 months 
and which meet the criteria set forth in paragraph B (1) 
of this Award; and the number of crews designated by the 
local chairman in which the carrier shall be required to 
use firemen (helpers) shall thereafter be adjusted, in the 
manner provided in paragraph B (2) of this Award; 
provided that not more than 10 per cent of the pool and 
regularly assigned freight engine crews nor more than 
10 per cent of the regularly assigned yard engine crews, 
then emplored by the carrier in any seniority district and 
included in either list, shall be designated as crews in which 
firemen (helpers) must be used. 


B (4). Copies of all lists herein required to be furnished 


by the carrier to the local chairman shall be furnished to 
the general chairman of the organization involved. 


B (5). After the expiration of 37 days following the 
effective date of this Award, the carrier shall not be 
required to use firemen (helpers) on other than steam 
power in any class of freight service (including all mixed, 
miscellaneous, and unclassified services) or in any class 
of yard service (including all transfer, belt line, and 
miscellaneous yard services), other than in crews desig- 
nated by the local chairman, pursuant to the provisions 
of paragraphs B (2) and B (3) of this Award, except as 
may be necessary to provide jobs for firemen (helpers) 
whose employment rights are retained as provided in 
Parts C and D of this Award; provided that no yard 
locomotive shall be operated without a fireman (helper) 
unless and until it is equipped with a deadman control in 
good operating condition. 
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Part C — Reductions In Employment 


C (1). After the expiration of 37 days following the 
effective date of this Award, the carrier shall not be 
required to hire firemen (helpers) on other than steam 
power in any class of freight service (including all mixed, 
miscellaneous, and unclassified services) or in any class 
of yard service (including all transfer, belt line, and mis- 
cellaneous yard services) unless or until such new hire is 
needed to man engine crews designated by a local chair- 
man as provided in paragraphs B (2) and B (3) of this 
Award; and firemen (helpers) that are unneeded to man 
such designated crews may be separated from the carrier’s 
payrolls and have all of their seniority and employment 
rights and relations terminated to the extent permitted in 
the following paragraphs of Part C of this Award. 


C (2). Firemen (helpers) hired on or after a date 2 
years prior to the effective date of this Award may be 
separated from the carrier’s payrolls and have all of their 


employment and seniority rights and relations terminated, 
and in such case shall be entitled to a lump sum separation 
allowance in an amount to be determined as provided in 
Section 9 of the Washington Job Protection Agreement of 
May 21, 1936. 


C (3). Firemen (helpers) hired prior to a date 2 years 
prior to the effective date of this Award whose average 
monthly earnings as firemen (helpers), hostler helpers, 
hostlers, or engineers have not exceeded $200 during the 
24 full calendar months preceding the effective date of 
this Award, may be separated from the carrier’s payrolls 
and have all of their employment and seniority rights and 
relations terminated with a severance allowance equal to 
100 per cent of their earnings during the preceding 24 
calendar months; or may elect to remain on the seniority 
lists of the carrier with rights to such work as they are 
qualified to perform, and which may be or become available 
to them, as provided in Part D of this Award. 
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C (4). Firemen (helpers) hired prior to a date 2 years 
prior to the effective date of this Award, who have not 
performed service as an engineer or as a fireman (helper) 
since that date, may be separated from the carrier’s payrolls 
as firemen (helpers) and have all of their employment and 
seniority rights and relations as firemen (helpers) ter- 
minated with no severance allowance. 


C (5). The provisions of paragraphs C (3) and C (4) 
of this Award shall not apply to officers or employees of 
the organizations representing firemen or engineers em- 
ployed by the carrier, or to supervisory or management 
officials of the carrier, or to employees on appropriate 
leaves of absence, or to discharged employees whose cases 
for reinstatement are pending, providing, if not so situated, 
they could have met the minimum requirements of service 
or earnings. 


C (6). All other firemen (helpers) with less than 10 
years’ seniority on the effective date of this Award shall 
retain their rights to and obligations to protect engine 
service assignments as provided by rules in effect on the 
day preceding the day this Award becomes effective, 
except as modified by and subject to the provisions of Part 
D of this Award, unless and until offered by the carrier 
another comparable job (such as, but not limited to, 
engineer, fireman (helper), brakeman, or clerk in the 
same or another seniority district) for which they are, 
or can become, qualified. The offer of another job shall 
carry with it relocation expenses as provided for and 
under the conditions set forth in Section 10 of the 
Washington Job Protection Agreement of May 21, 1936, 
the continuation of accumulated seniority rights toward 
such purposes as vacation and other applicable fringe 
benefits, and guaranteed annual earnings, for a period 
not exceeding 5 years, equal to the total compensation 
received by each such employee as fireman (helper), 
hostler helper, hostler, or engineer during the last 12 
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months in which compensation was received prior to the 
date of transfer. Such offers of jobs shall be posted and 
made available to all qualified firemen (helpers) in order 
of seniority in the seniority district in which the job offered 
is located. If, within 7 days after notice is posted, no 
senior man elects to take such offered job, the most junior 
man then on the fireman (helper) roster in that seniority 
district must, within 3 days from receipt of written notice, 
accept the job or all of his employment and seniority 
rights and relations shall be terminated and, in that event, 
he shall be entitled to one-half the severance allowance 
provided for in paragraph C (3) of this Award. If such 
junior fireman (helper) shall fail to accept such job and 
thereby terminates his employment as herein provided, the 
next most junior fireman (helper) on that same roster 
must accept the job within 3 days from receipt of written 
notice or forfeit all of his employment and seniority rights 
and relations with the allowance provided for above. In 
each case of refusal to accept such job offer the next most 
junior fireman (helper) shall be required to accept, as 
provided for above, or forfeit his employment and seniority 
rights and relations with, in each case, the allowance 
provided for above, until there are no firemen (helpers) 
with less than 10 years’ seniority remaining on the seniority 
roster for the seniority district in which the job offer 
is located. Thereafter, the same procedure as is provided 
above shall be followed in the fireman (helper) seniority 
district which has its principal extra list for firemen 
(helpers) closest to the location of the job offered. 


C (7). Firemen (helpers) with 10 or more years of 
seniority as of the effective date of this Award, who are 
not separated from the carrier’s payrolls under the pro- 
visions of paragraph C (3) or C (4) of this Award, shall 
retain their rights to and obligations to protect engine 
service assignments as provided by rules in effect on the 
day preceding the day this Award becomes effective, except 
as modified by and subject to the provisions of Part D of 
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this Award, unless and until retired, discharged for cause, 
or otherwise removed from the carrier’s active working 
lists of firemen (helpers) by natural attrition. 


Part D—Rights To Work 


D (1). Firemen (helpers) who elect to remain on the 
seniority lists of the carrier as provided in paragraph 
C (3) of this Award shall be entitled to exercise their 
seniority rights as firemen (helpers) to available employ- 
ment in engine crews used in passenger service and in 
freight and yard engine crews designated by the local 
chairmen in their respective seniority districts as provided 
in paragraphs B (2) and B (3) of this Award, as hostlers 
or hostler helpers, and as engineers in any class of service 
for which they are qualified; but such firemen (helpers) 
shall have no rights to and shall not claim seniority rights 
to or employment in any other service. 


D (2). Firemen (helpers) who remain on the active 
working lists of the carrier under the provisions of 
paragraphs C (6) and C (7) of this Award shall have the 
right to work their turn as firemen (helpers) to the extent 
that positions as firemen (helpers) are available in their 
respective seniority districts on locomotives of the type 
to which firemen (helpers) were assigned and in a class of 
service calling for the service of a fireman (helper) prior 
to the effective date of this Award; provided, that such 
firemen (helpers) shall have no right to jobs that the 
carrier may discontinue pursuant to the provisions of this 
Award if other employment in any class of engine service, 
for which they are qualified, is available to them in their 
respective seniority districts. Such firemen (helpers) will 
have their seniority rights, existing as of the effective date 
of this Award, for promotion in their turn, preserved. 


D (3). Extra lists shall be adjusted and firemen 
(helpers) shall be furloughed and recalled pursuant to 
the provisions of rules in effect as of the day before the 
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day this Award becomes effective, as modified by and 
subject to the provisions of this Award; provided, that 
the carrier shall not be required to use firemen (helpers) 
covered by paragraph D (2) of this Award in freight 
or yard crews, other than in crews designated by the local 
chairmen pursuant to the provisions of paragraphs B (2) 
and B (3), if the services of such employees are required 
on the extra list to fill vacancies in crews or positions where 
firemen (helpers) must be used, as in passenger service or 
under the provisions of this Award. 


D (4). Firemen (helpers) retained in service under the 
conditions set forth in Parts C and D of this Award, when 
assigned to the extra lists for firemen (helpers), shall not 
be called to fill vacancies in crews in freight and yard service 
which have not been designated by the local chairmen 
pursuant to the provisions of paragraphs B (2) and B (3) 
of this Award if and when their services are required to 
fill temporary vacancies as locomotive engineers, or 


temporary vacancies for firemen (helpers) in passenger 
service, or temporary vacancies for firemen (helpers) in 
crews designated by the local chairmen as provided in 
paragraphs B (2) and B (3) of this Award. 


Part E— Continuing Study 


E (1). Within 30 days following the effective date of 
this Award, the parties shall establish a National Joint 
Board charged with responsibility for making an intensive 
and continuing study of the experience in road freight and 
yard service with and without the employment of firemen 
(helpers) during the period that this Award remains in 
effect. During the 3-month period before the date this 
Award is due to expire, the National Joint Board shall 
prepare and issue to the parties a report based on its study. 


E (2). The National Joint Board established in para- 
graph EF (1) shall consist of 4 members, of whom 2 shall 
be selected by the carriers, and one each by the Brother- 
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hood of Locomotive Firemen and Enginemen, and by the 
Brotherhood of Locomotive Engineers. The expenses of 
the Board shall be borne by the participating parties. 


III. Consist or Roap anp YarD CREWS 
(Orner THax Enoine SERvICE) 


Part A— Basic Provisions 


A (1). The issue of crew consist (other than engine 
service) shall be remanded to the local properties for 
negotiation. Pending the consummation of local agree- 
ments disposing of the issue, the following provisions shall 
govern the use of trainmen (assistant conductors, ticket 
collectors, baggagemen, brakemen, and flagmen) employed 
in all classes of road service, including all miscellaneous 
and unclassified services, and the use of brakemen or 
helpers employed in all classes of yard, transfer, and belt 
lime service, including all miscellaneous yard services. 


A (2). No change shall be made in the scope or applica- 
tion of rules in effect immediately prior to the effective 
date of this Award, whether established by agreement, 
interpretation, or practice, which require a stipulated 
number of trainmen (assistant conductors, ticket collectors, 
baggagemen, brakemen, or flagmen) in any class of road 
service, including all miscellaneous and unclassified services, 
or which require a stipulated number of brakemen or 
helpers in any class of yard, transfer, or belt line service, 
including all miscellaneous yard services, except by agree- 
ment, or pursuant to the provisions of this award. 


A (3). Either party in interest shall give written notice 
of any proposed change in any such stipulated number of 
trainmen (assistant conductors, ticket collectors, baggage- 
men, brakemen, or flagmen) used in any class of road serv- 
ice, including all miscellaneous and unclassified services, in 
the following categories: 
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(a) branch lines, including the use of main lines where 
necessary to reach initial or final terminals of the 
branch line train; and 


(b) road service where existing rule, practice, or inter- 
pretation now requires the employment of more or 
less than 2 trainmen; 


and of any proposed change in any such stipulated 
number of brakemen or helpers used in any class of yard, 
transfer, or belt line service, including al] miscellaneous 
yard service. The parties in interest, as that term is used 
in this Award, shall include only the carrier and the 
organization representing the class or craft of employees 
holding seniority rights to the position or positions pro- 
posed to be abolished or created in the seniority district 
or districts in which such changes are proposed. The time 
and place for the beginning of conferences between the 
representatives of the parties in interest with respect to 
such proposed change or changes shall be agreed upon 
within 10 days after the receipt of said notice, and said time 
shall be within 15 days after the receipt of said notice. 


Part B—Review Procedures 


B (1). If no agreement is reached between the parties as 
to the application of the guidelines enumerated in Part C 
of this Award, the dispute limited to the application of such 
guidelines as related to the issue involved may be referred 
by either party to a special board of adjustment. 


B (2). Such special board of adjustment shall be chosen 
in the following manner: 


(a) Each party in interest shall name one member within 
10 days after notice has been given that the dispute 
will be referred to such special board of adjustment; 
and the two partisan members so chosen, within 10 
days after the date of the selection of the second 
partisan member, shall name the neutral member, 
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who shall be chairman of the board. If the members 
chosen by the parties shall fail to name the neutral 
member of the board within 10 days, the National 
Mediation Board shall be requested to name such 
member within 5 days after the receipt of such re- 
quest. 


If either party fails to name a member of the Board 
within the 10 days provided in paragraph B (2) (a) 
of this Award, the National Mediation Board shall 
be requested to name such member in lieu of such 
party and shall also name the neutral member neces- 
sary to constitute a board of 3 members, all within 
5 days after the receipt of such request. 


B (3). Decisions of the special board of adjustment shall 
be rendered within 60 days after the appointment of the 
neutral member. A decision of the majority of the board 
shall be binding upon both parties. The parties shall as- 
sume the costs and expenses of their respective represen- 
tatives. The costs and expenses of the neutral member and 
any incidental expenses shall be shared equally by the par- 
ties unless different arrangements can be made by mutual 
agreement. 


Part C—Guidelines 


C (1). The special board of adjustment in making its de- 
cisions shall be governed by the following general consid- 
erations, and, where applicable, particular considerations, 
although none of these factors alone shall be controlling of 
the board’s decisions. 


C (2). General considerations. 
(a) Assurance of adequate safety. 


(b) Avoidance of unreasonable burden or workload on 
members of the crew. 


(c) Changes in operating conditions, including density of 
traffic. 
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(d) Practices regarding the consist of crews in compar- 
able situations where such practices are not in dis- 
pute. 


(e) Special conditions which exist on any particular as- 
signment. 


(£) Duties required in compliance with the carrier’s op- 
erating rules and instructions applicable to the crew 
in question. 


(g) Physical characteristics of the line to be traversed 
and in the areas where switching or industrial work 
is to be performed (including grade and general cli- 
matic conditions). 


(h) The number of highway, street, road, railroad, or 
other crossings or intersections to be protected. 


(i) State, county, or municipal regulations applicable 
with respect to highway, street, road, railroad, or 
other crossings or intersections. 


(j) Availability and use of communication equipment 
(such as, but not limited to, end-to-end train radio, 
train to way-side radio, and walkie-talkies). 


(k) The presence or absence of a fireman in the engine 
service crew. 


C (3). Particular considerations—passenger road serv- 
ice. 


(a) The amount of baggage and storage mail to be han- 
dled on and off the train at intermediate stations by 
the train crew. 


(b) The number of passenger cars handled in the train 
and passenger count. 


(c) The method of handling passenger transportation 
(tickets). 
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(d) The number of passengers boarding and leaving the 
train at intermediate stations. 


(e) Duties required other than the above on any partic- 
ular assignment. 


C (4). Particular considerations—freight service, includ- 
ing miscellaneous and unclassified services. 


(a) The amount and nature of work to be performed en 
route. 


(b) The length of train, in context with the amount and 
nature of work to be performed en route. 


(c) Time limitations applicable to the particular assign- 
ment. 


C (5). Particular considerations—yard, transfer, and 
belt line service, including all miscellaneous yard services. 


(a) The amount and nature of the work to be performed. 


(b) Volume of work considered in context with applica- 
ble service time limitations. 


Part D—Employee Protection 


D (1). Road trainmen and yard brakemen or helpers, 
other than those on furlough on the date that this Award 
becomes effective, shall be known and designated, for the 
purposes of this Award, as ‘‘protected employees.”’ 


D (2). A “protected employee,’”’ known and designated 
as provided in paragraph D (1) of this Award, shall retain 
his rights to and obligations to protect road and yard serv- 
ice assignments (including all assignments in miscellaneous 
and unclassified road services and all assignments in trans- 
fer, belt line, and miscellaneous yard services) for which he 
is qualified, as provided by rules in effect on the day pre- 
ceding the day this Award becomes effective, to the extent 
that such positions are available to him in his seniority dis- 
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trict, unless and until retired, discharged for cause, or 
otherwise removed from the carrier’s active working lists 
of road trainmen and yard brakemen or helpers by natural 
attrition; provided, that no such ‘“‘protected employee’”’ 
shall have any right to jobs or positions that the carrier 
may discontinue pursuant to the provisions of this Award 
if other employment in any such classes of service, for 
which such employee is qualified, is available to him in his 
seniority district. If and when the carrier is required to 
create new jobs or positions for road trainmen or yard 
brakemen or helpers, pursuant to the provisions of this 
Award, such positions shall first be filled, to the extent 
available, by ‘“‘protected employees’’ then filling positions 
which the carriers would otherwise have the right to abol- 
ish or eliminate pursuant to the provisions of this Award, 
before such jobs or positions may be claimed by other em- 
ployees of the carrier in accordance with their seniority 
rights. 


IV. Dunation 


This Award shall continue in force for two years from 
the date it takes effect, unless the parties agree otherwise. 


Dated: November 25, 1963 


BensaMin AaRON 
Neutral Member 


James J. HEALY 
Neutral Member 


Raps T. Sewarp 
Chairman of the 
Arbitration Board 


CoNCURRING: DIssENTING : 


Guy W. Kyicur H. E. Grpert 
Carrier Member Organization Member 


J. E. WoiFe R. H. McDonaLp 
Carrier Member Organization Member 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Mise. No. 41-63 


Cssrux Carnrers REPRESENTED BY THE EaSTERN, WESTERN 
AND SOUTHEASTERN Carriers’ CONFERENCE COMMITTEES, 
axp Crestarx oF THEIR Employers REPRESENTED BY THE 
BrotHerHoop oF Locomotive ENGINEERS, BROTHERHOOD 
or Locomorrve FrreMEN aND ENGINEMEN, ORDER OF 
Rutway Coxpvucrors aNp BRAKEMEN, BROTHERHOOD OF 
Rarmroap TRAUNMEN, AND THE SwiTCHMEN’s UNION OF 
NortTH AMERICA. 


Motion of the Brotherhood of Railroad Trainmen for Sup- 
plemental Relief Against the Terminal Railroad Associa- 
tion of St. Louis 


Comes now the Brotherhood of Railroad Trainmen (here- 
imafter referred to as ‘‘Brotherhood’’) and moves the Court 
for an Order requiring the Terminal Railroad Association 
of St. Lonis (hereinafter referred to as ‘‘Terminal’’) to 
comply with the Award of Arbitration Board 282 and the 
judgment of this Court entered upon that Award by re- 
quiring the Terminal to permit its employees who have the 
status of “protected employee’’ to work in a position which 
the Terminal was authorized to discontinue by a purported 
Award of a Special Board of Adjustment purportedly made 
under the Award of Arbitration Board 282 on those days 
when other employment for which such employee is quali- 
fied is not available to him in his seniority district and to 
require the Terminal to pay to its ‘‘protected employees”’ 
the amount of money which each such employee would have 
earned if the Terminal had permitted him work in such 
positions on days when other employment for which he was 
qualified was not available in his seniority district and as 
grounds for this Motion says: 


1. That the Brotherhood is now and was at all times here- 
inafter mentioned duly certified under the Railway Labor 
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Act as the representative of the employees of the Terminal 
in train and yard service and was a party to the Award of 
Arbitration Board 282 and the judgment of this Court which 
was entered upon it. 


2. That the Terminal through the Western Carriers’ 
Conference Committee was and is a party to the aforesaid 
Award of Arbitration Board 282 and the judgment of this 
Court which was entered upon it. 


3. That there are now and were at all times hereinafter 
mentioned, six seniority districts on the Terminal as will 
more fully appear hereinafter. 


4, That on February 18, 1930 the Brotherhood and the 
Terminal entered into an agreement with respect to the con- 
sisit of crews employed by the Terminal in train and yard 
service applicable to all of said districts which provided as 
follows: 


‘* ARTICLE 4 


(a) Crews now consisting of one foreman and three 
helpers or more will not be changed. It is understood 
that Hump crew is flexible and this rule does not apply 
to it. A full crew will not at any time be drawn from 
the Hump crew. 


(b) All crews assigned in freight service will consist 
of not less than one foreman and two helpers, except 
Eads Bridge crews when operating through tunnel. 
Work train, wrecker and Brooklyn Shop crews will be 
manned by one foreman and one helper. 


(c) The third man will be furnished for Eads Bridge 
crews when making up trains in any district. Bullring- 
men will be furnished when Eads Bridge crews are 
handling trains consisting of twenty (20) or more cars 
to the Missouri Pacific and Frisco, and with trains con- 
sisting of fifteen (15) or more cars to the Wabash- 
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Union Depot Line; also when handling thirty (30) or 
more cars of stock to the National Stock Yards. 


(a) It is understood that Eads Bridge crews when 
operating over Merchants Bridge will be furnished the 
third man.”’ 

5. That on October 16, 1964 a Special Board of Adjust- 
ment purportedly acting under the provisions of Article III 
of the Award of Arbitration Board 282 purportedly made 
an Award authorizing the Terminal to man certain speci- 
fied crews in each of its seniority districts with one less 
helper than was required by the aforesaid agreement, with 
the exception of the seven a.m., Ferry and Bum job in its 
Bremen-Carrie District and the six-thirty a.m., Tlinois 
Transfer and Bum job in its Madison District and required 
the Terminal to man those two jobs with a foreman and 
two helpers as was required by the aforesaid agreement, 
all as more fully appears from the purported Award of 


such Special Board of Adjustment which is attached hereto 
as Exhibit ‘‘A’’. 


6. That commencing in May of 1965 the Terminal refused 
to man its crews with more than the number of persons re- 
quired for such crew by the aforesaid Award and refused 
to permit employees having the status of ‘‘protected em- 
ployee’’ to work on any of those jobs although there was 
no other employment for which such employee was qualified 
available to him in his seniority district, all as more fully 
appears from the Affidavit of General Chairman R. K. 
Decker, which is attached hereto and marked Exhibit ‘‘B’’. 


7. That this Court has enjoined the Brotherhood and the 
employees it represents from authorizing, permitting or 
engaging in any strike over any dispute as to the meaning 
or application of the Award of Arbitration Board 282. 


Wuererore the Brotherhood moves the Court to Order 
the Terminal to cease violating the Award of Arbitration 
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Board 282 in the manner herein described and to pay dam- 
ages both compensatory and punitive to its employees rep- 
resented by the Brotherhood who have suffered a loss of 
earnings by not being permitted to work on jobs or in posi- 
tions which the Terminal purportedly was authorized to 
discontinue under the Award of such Special Board of Ad- 
justment on those days when other employment was and is 
not available to its protected employees in their seniority 
district; or 


In the alternative, in the event the aforesaid relief re- 
quested by this Motion is not granted, the Brotherhood 
moves the Court for an Order rescinding its aforesaid In- 
junction insofar as it applies to the employees of the Ter- 
minal represented by the Brotherhood and to the Brother- 
hood as the representative of such employees. 


Respectfully submitted, 


ScHOENE AND KRAMER Mizron KeamMerg 
1625 K Street, N.W. 
Washington, D. C. 20006 


Hatey & Barpcerr 
1235 Paul Brown Bldg. 
818 Olive Street 
St. Louis, Mo. 63101 


Joun H. Hatey, Jz. 
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EXHIBIT ‘‘A”’ 


BEFORE THE 
SPECIAL BOARD OF ADJUSTMENT 
ESTABLISHED PURSUANT TO PART B OF ARTICLE III 


OF AWARD OF ARBITRATION BOARD No. 282 


TermixnaL Ramzoap Association or St. Lovis 
v. 


BrorHerHoop oF Rarroap TRAINMEN 


Opinion 
JURISDICTION 


Pursuant to the provisions of Article I1I—Cowstsr or 
Roap axp Yarp Crews (Orner THAN Encrxe Service)—of 
Award of Arbitration Board No. 282, herein referred to 
as Award No. 282, Terminal Railroad Association of St. 
Louis, herein called Carrier, served notice, under date of 
January 31, 1964, on the Brothehood of Railroad Train- 
ment, herein called BRT, of proposed changes Carrier 
desired with respect to the number of helpers to comprise 
yard crews. In the notice Carrier listed the following pro- 
posed changes: 


Eleventh Street District 


Reduce the consist of the following named crews from a 
Foreman and three (3) Helpers to a Foreman and two (2) 
Helpers: 


Job Name Starting Time 


Yard Crew #1 4:00 P.M. 
Yard Crew $1 3:00 P.M. 
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Reduce the consist of the following named crews from a 
Foreman and two (2) Helpers to a Foreman and one (1) 
Helper: 


Job Name Starting Time 
Bridge #1 
Bridge +2 
Bum & Bridge +1 
Bum & Bridge +2 
Bum & Bridge #1 
Bridge #1 
Bridge +2 
Bum & Bridge #1 
Bridge #1 
Bridge #2 12:00 Midnight 
Bum & Bridge #1 12:00 Midnight 
C.D. District 
Reduce the consist of the following named crews from a 
Foreman and four (4) Helpers to a Foreman and three (3) 
Helpers: 
Job Name Starting Time 
NEEB & Bum 7:00 A.M. 


NEEB & Bum 3:00 P.M. 
NEEB & Bum 11:00 P.M. 


Reduce the consist of the following named crews from a 
Foreman and two (2) Helpers to a Foreman and one (1) 
Helper: 


Job Name Starting Time 
Delivery & Bum +1 
Delivery & Bum #2 
Delivery & Bum $3 
Delivery & Bum #4 
Delivery & Bum #1 
Delivery & Bum #2 
Delivery & Bum $3 
Delivery & Bum #4 
Delivery & Bum $1 
Delivery & Bum #2 
Delivery & Bum #3 
Delivery & Bum #4 
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Madison District 
Reduce the consist of the following named crews from a 
Foreman and two (2) Helpers to a Foreman and one (1) 
Helper: 
Job Name 
Old Bridge & Bum 
Tl. Transfer & Bum 
Eastern & Bum 
Dupo, Transfer & Bum +1 
Transfer & Bum +1 
Transfer & Bum =2 
Transfer & Bum $3 
Transfer & Bum =+4 
Old Bridge & Bum 
Dupo, Transfer & Bum +1 
Transfer & Bum +1 
Transfer & Bum =2 
Transfer & Bum +2 
Transfer & Bum $3 
Transfer & Bum +4 
Transfer & Bum =5 
Old Bridge & Bum 
Transfer & Bun $1 
Transfer & Bum +2 
Transfer & Bum +1 
Industry & Bum 


Bremen District 
Reduce the consist of the following named crews from a 
Foreman and two (2) Helpers to a Foreman and one (1) 
Helper: 
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Job Name 
Old Bridge & Bum 
Bremen Transfer & Bum #1 
Bremen Transfer & Bum #2 


Old Bridge & Bum 

Bremen Transfer & Bum #1 

Bremen Transfer & Bum #2 

Bremen Transfer & Bum #3 

Bremen & Bum 

Old Bridge & Bum 12:00 Midnight 
Bremen Transfer & Bum #1 10:40 P.M. 
Bremen Transfer & Bum #2 12:00 Midnight 
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Carrie Ave. District 
Reduce the consist of the following named crews from a 


Foreman and two (2) Helpers to a Foreman and one (1) 
Helper: 


Job Name Starting Time 


Central Belt 7:15 A.M. 
Carrie Transfer 

Easton Ave. Ind. & Bum 
Carrie, Pickrel & Bum 
Short Central Belt #1 
Carrie Bum 

Short Central Belt +2 
Ferry & Bum 

Carrie Transfer 

West Belt & Bum 
Carrie Ind. & Bum #1 
Carrie Ind. & Bum 
Carrie & Bum +1 
Carrie & Bum #2 

West Belt & Bum 
Carrie Ind. & Bum $1 A 
Carrie Ind. & Bum #2 12:00 Midnight 
Carrie Trans. & Ind. 12:00 Midnight 
Grand Ave. & Bum 11:00 P.M. 
Carrie Transfer 12:00 Midnight 


BSeeseesssysss 
MC A gal he 
Bebe eee eee ee 


Tyler St. District 


Reduce the consist of the following named crews from a 
Foreman and two (2) Helpers to a Foreman and one (1) 
Helper: 


Job Name Starting Time 


High Line & Mise. 7:00 A.M. 
Miller St. & Mise. 8:00 A.M. 


High Line & Mise. 3:00 P.M. 
Miller St. & Mise. 4:00 P.M. 


High Line & Mise. 11:00 P.M. 
Miller St. & Misc. 12:00 Midnight 
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Wiggins No. 2 District 
Reduce the consist of the following named crews from a 


Foreman and two (2) Helpers to a Foreman and one (1) 
Helper: 


Job Name Starting Time 


High Line & Mise. 

Dupo & Mise. 

SSW & Mise. 

Conlogne, Ind. & Mise. 
1st Mise. 

Ist Mise. 

2nd Mise. 

3rd Mise. 

High Line & Mise. 

Dupo & Mise. 

SSW & Mise. 

1st Mise. 

Ind. Falling Spgs & Mise. 
Ist Mise. 

2nd Mise. 

Dupo & Mise. 

SSW & Mise. 

Conlogue Ind. & Mise. ‘ s 
1st Mise. 11:00 P.M. 
1st Mise. 12:00 Midnight 
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Extra crews and crews subsequently established in any 
district will consist of a Foreman and one (1) Helper. 


The parties were unable to reach agreement on the pro- 
posed changes. 

Under date of March 3, 1964, Carrier wrote BRT that it 
would invoke the procedures set forth in Section III, Parr 
B—Review Procepures of Award No. 282 and designated 
J. W. Hammers, Jr., Manager Labor Relations, as Carrier’s 
member of the Special Board of Adjustment, herein called 
the Special Board. 


BRT having failed to designate a member the National 
Mediation Board, on August 19, 1964, named R. K. Decker, 
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General Chairman—BRT, as the party member and John 
H. Dorsey as the neutral member and Chairman of the 
Special Board. 


Section ITI, Parr B(1) of Award No. 282 mandates that 
the jurisdiction of the Special Board, in the matter of the 
dispute, is limited to the application of the guidelines listed 
in Section III, Parr C of the Award. Said guidelines are 
incorporated herein by reference thereto. 


PROCEEDINGS 


At the call of the Chairman the Special Board convened 
on August 31, 1964, in Carrier’s boardroom in the Union 
Station, St. Louis, Missouri. Hearings were held during 
the period August 31 to September 25. Throughout the 
hearings Carrier was represented by J. H. Sharp, Vice 
President and General Manager, and Leo M. Lawrence, 
Assistant Manager of Labor Relations. 


Carrier called the following witnesses: 


Charles T. Brien, Superintendent of Passenger Terminal 
Operation Eleventh Street District J. A. Mathewson, Jr., 
Transportation Superintendent; F. W. McElligott, Assis- 
tant Trainmaster (System) ; also, David Fink, Trainmaster 
at the Pennsylvania Railroad’s Rose Lake Yard. 


As to each District involved BRT called its local chair- 
man to give testimony relative to the operations in his re- 
spective District. They were: W. R. Fredericksen; F. J. 
Dreyer; E. S. Wortham; George P. Burke; Chester N. 
Mabrey; R. D. Leigh. 


Documentary evidence was received in the form of Sub- 
missions with Rebuttals and Surrebuttals plus a great 
number of exhibits. 


Other than for the Eleventh Street District the Board 
adopted the procedure of taking on the spot oral testimony 
in each District where the physical layout and operations 
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could be pointed out to and observed by the Board. This 
was immediately followed by the taking of further testi- 
mony at the Union Station. The taking of evidence as to 
each District was disposed of before moving to the next 
District. The taking of evidence relative to the Eleventh 
Street District, which was the first District considered, was 
taken in the reverse order. 


The parties were afforded full opportunity to examine 
and cross examine witnesses, to introduce documentary 
evidence and make oral arguments. All proffered evidence 
was admitted in the record. 


Frxprncs or Fact 


Tpon consideration of the entire record and upon obser- 
vation of the demeanor of the witnesses a majority of the 
Special Board makes the following findings and con- 
clusions: 


J. Carrier’s Operations 


This Carrier comprises five major freight classification 
yards supported by several smaller yards. In addition, 
there is the West Belt, North Belt, Ilinois Transfer and 
the Conlogue, all used for industry and transfer moves. 
The facilities referred to are located in the metropolitan 
St. Louis East St. Louis area. The Missouri and Illinois 
segments are connected by a tunnel and two bridges— 
Eads Bridge and Merchants Bridge. Carrier connects with 
twenty-one other railroads. Approximately 400 industries 
are serviced. There are approximately 400 miles of track 
and 97 switch engines. The average number of crews is 
between 170 and 190—the high was 204—on September 3, 
1964, there were 186. The yard work of the Carrier consist 
of three principal types of work—classification, switching; 
transfer or interchange; industrial switching. The major 
portion of the Carrier’s business is the transferring of cars 
from one connecting line to another, either directly as in 
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the ‘blocked freight’? movement or by intermediate switch- 
ing. The remaining portion of the freight business is 
devoted to the servicing of industries. Carrier’s passenger 
operations are not involved. 


Il. History of Crew Consist Rule 


The earliest rule of record with Carrier concerning full 
crews is contained in an Agreement dated December 1, 
1906. The current Agreement between the BRT and the 
Carrier became effective on February 18, 1930 and was 
reprinted on April 1, 1954 to include interpretations and 
supplemental agreements. 


The only change in the full crews rule since 1930—almost 
thirty-five years ago—is a supplemental Agreement, en- 
tered into in 1937, which provides for ‘‘a conductor or 
foreman and two helpers in switching yard service of 
freight runs and transfer yard service of freight runs’”’ in 
the State of Illinois. It is to be noted that this was by 
agreement of the parties and is not a State Full Crew Law. 


III. Technological Advances and Safety Devices 


It is a matter of common knowledge that since 1930 there 
have been great technological developments in railroad 
operations. Diesels have replaced the steam engine. Radio 
telephones, Central Traffic Control(CTC), interlocked 
switches, automatic street and highway crossing protection, 
automatic block systems, electric lanterns, improved power 
hand brakes and yard speaker systems are examples. Sup- 
plementing these as safety factors are more restrictive air 
brake rules and laws. 


All of Carrier’s engines are equipped with radios and 
speaker systems are in service in the principal switching 
yards, Crews in all types of service, including transfer, 
industry or switching, are now, at all times, in contact 
with the yardmaster or dispatchers. 
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Carrier has installed automatic street and highway cross- 
ing protection at most crossings where highway or street 
traffic is heavy or where the view of automobile and truck 
drivers is obstructed. 


There are relatively few crossings that must be flagged. 


In performing industrial switching or yard movements, 
where to shove a completely made-up cut for spotting or 
delivery a yardman on the rear end of the cut being shoved 
could not be seen from the engine, a tail hose equipped with 
a valve for brake applications can be, and in some cases is 
now, used by the man on the rear of the cut to control the 
movement, 


This Special Board has observed the extent to which 
advances in railroad technology are employed by Carrier. 


IV. Pertinent Operating Rules 
The following Operating Rules are pertinent: 


GeENEEBAL NOTICE 


Safety is of the first importance in the discharge of duty. 

Obedience to the rules is essential to safety. 

To enter or remain in the service is an assurance of will- 
ingness to obey the rules. ... 


GeNERAL RULES 


.-.(d) Employes must report to the proper officer any 
violation of the rules or instructions, any condition or 
practices which may imperil the safety of trains, passen- 
gers, or employes, and any misconduct or negligence affect- 
ing the interests of the railroad. 


(e) Employes must render every assistance in their 
power in carrying out the rules and instructions. Courteous 
co-operation between employes is required for proper 
functioning under the rules and instructions... . 
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(m) Employes of this company, while on the tracks or 
premises of other companies, shall be governed by the 
rules and special instructions of such other companies. . . . 


(ak) In any case of doubt, adopt the safe course. 


.... Tratx Unver Contror—Proceed, prepared to stop 
short of train, engine, obstruction or switch not properly 
lined, but not exceeding 25 miles per hour... . 


Operatinc RvuLes 


. . . 106. Both the conductor and the engineman are 
responsible for the safety of the train and the observance 
of the rules, and, under conditions not provided for by the 
rules, must take very precaution for protection. 


This does not relieve other employes of their responsi- 
bility under the rules. 


...108. Incase of doubt or uncertainty the safe course 
must be taken. 


... 110. A proceed signal, or a train order, does not 
insure an unobstructed track ahead, except through the 
tunnel. The tracks of this company are one continuous 
yard. Train movements are frequent but often irregular. 
Movements must be made with train or engine under 
control. 


V. Stipulation 


Carrier stipulated that this Special Board’s considera- 
tion of the dispute was to be predicated upon the assump- 
tion that there would not be a fireman in the engine. 


Posrrions OF THE PARTIES 


It is Carrier’s position that the reduction in the crews 
prayed for can be accomplished with satisfaction of the 
applicable Guidelines prescribed in Section III, Parr C of 
Award No. 282. 
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It is the position of BRT that the crews cannot be reduced 
with ‘‘Assurance of adequate safety’? and this is pre- 
dominating Guideline which the ‘*General considerations’’ 
and ‘*Particular consideration’ are designed to insure. 
Further, BRT argues: (1) the way in which Carrier per- 
forms its operations, de facto, and not its Operating Rules 
is the basis from which to determine ‘‘ Assurance of ade- 
quate safety:"* (2) Carrier’s operations cannot be efficiently 
performed with reduced crews without adding to the present 
hazards to which yardmen are now exposed. 


RESOLUTION OF THE IssvEs 
I. Operating Rules 


While the Operating Rules are unilaterally drafted by 
Carrier, once promulgated, they are equally binding upon 
Carrier’s officers, supervisors and employes. We must 
assume they are enforced by Carrier and adhered to by 
the employes. 


Il. Efficiency 


Whether the Carrier’s operations can be efficiently per- 
formed with reduced minimum crews, as prayed for by 
Carrier, is of no concern to this Special Board. It is not 
one of the Guidelines. Our limited jurisdiction is spelled 
out in Section IL, Part B(1) of Award No. 282, which 
reads: 


“If no agreement is reached between the parties 
as to the application of the guidelines enumerated in 
Part C of this Award, the dispute limited to the appli- 
cation of such guidelines as related to the issue in- 
volved may be referred by either party to a special 
board of adjustment.’’? (Emphasis supplied.) 


II. Assurance of Adequate Safety 


The gravamen of BRT’s opposition to the proposed re- 
ductions in minimum crew requirements is that such reduc- 
tions cannot be made with assurance of adequate safety 
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for the operating employes and the public (highway ve- 
hicular traffic, pedestrian traffic, industrial employes and 
other persons in close contact with the movement of railway 
cars). 


This Special Board observed the actual operation of the 
railroad in respect to classification, general yard work, 
transfer movements and industrial switching. BRT wit- 
nesses pointed out what they considered hazards and 
obstacles which would make it physically impossible to 
operate with a lesser number of men than required by 
the crew consist rule of the Agreement. The parties were 
afforded full opportunity to testify and make oral argument 
relative to BRT’s contentions. 


The obstacles singled out were curvature of rail, building 
obstructions, trees and weeds which BRT asserts would 
make impossible the passing of signals. 


BRT emphasized that, in industrial switching, buildings, 
structures and other obstructions would not clear a man on 
the top or side of a car; also, rail curvature and. the 
prevalence of road and pedestrian crossings make indis- 
pensable a minimum crew of not less than as specified in 
the Agreement. 


Further, BRT averred that because of the curvature of 
track in Carrier’s yards the coupling-up operation could 
not be performed by less than three men. 


The resolution of the safety issue pivots around the 
number of cars in a movement and the Operating Rules. 


The Special Board observed operations in which the 
number of cars being pulled or shoved would be determina- 
tive as to whether the operation could be performed, with 
safety, by a reduced crew. Since the crew foreman decides 
as to the manner in which an operation will be accom- 
plished it is incumbent upon him, in compliance with the 
Operating Rules, to do it in a safe way without regard to 
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time consumed. Regardless of the number of men in a 
erew if signals cannot be passed the engineer may not 
move the train. 


Witmesses for the BRT admitted there were no opera- 
tions which could not be performed by reduced crews if 
only a small number of cars are involved. But, they testi- 
fied, it would not be efficient. 


Our concern is whether the operations can be accom- 
plished with safety by a reduced crew; whether they can 
be performed efficiently is the concern of management. 


BRT contemplates that reduced crews will be coerced 
by Yardmasters and Trainmasters into making unsafe 
moves. There is some evidence of such action in the past 
notwithstanding the size of the crew. However, in the 
cases cited by BRT, where the crew foreman refused to 
comply because he considered the move unsafe and was 
removed from service for insubordination, upon investi- 
gation by the Carrier, the employe was restored to service 
and made whole for any loss suffered. 


All BRT witnesses testified that they would not make 
any move which in their judgment was not safe—a few of 
them said they had refused in the past without being sub- 
jected to disciplinary action. 


There is no way to establish with mathematical precision 
the number of cars that can be handled, with safety, in 
the various operations. This can only be left to the exer- 
cise of judgment. 


Reasonable men often differ in the exercise of their 
respective judgments as to whether a certain action can 
be performed safely. These conflicts have occurred on 
the Carrier’s property in the past and will in the future. 
The Carrier, in resolving the conflicts, we must assume, 
will comply with its Operating Rules and the procedures 
prescribed in its Agreement with BRT. 
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We find no merit in BRT’s argument that because of 
curvature of tracks in Carrier’s yards coupling cannot be 
performed with less than a crew of three. We observed 
the coupling operation being performed by two of a three 
man crew; and, Carrier introduced evidence, unrefuted, 
that: 


“It is the usual procedure for one or two men to 
couple tracks and the second or third man to stay at the 
shanties and the office buildings while the work is being 
done.”’ 


BRT introduced evidence of hazards such as mounting 
the top side of moving cars, signaling from the top grab 
iron of a moving car, debris along tracks. Hazards of this 
nature are inherent to positions in switching crews. They 
exist regardless of the size of the crew. The Guideline— 
‘‘Assurance of adequate safety’’—is applicable only to 
additional hazards which might flow from reducing the 
crew—not to indigenous hazards of the position which are 
encountered regardless of the size of the crew. 


Upon consideration of all the evidence and for the fore- 
going reasons we find that such of the crews as our Award 
will permit Carrier to reduce, as prayed for, can be reduced 
with assurance of adequate safety within the contempla- 
tion of Section III, Part C(2)(a) of Award No. 282. 


IV. Avoidance of Unreasonable Burden or Workload on 
Members of the Crew 


The caption is the wording of Guideline C(2)(b). The 
only instances in which this Guideline is a major factor are 
in the proposed reduction of the following crews in C.D. 
District: 


NEEB & BUM — Starting Time 7 :00 A.M. 
NEEB & BUM — Starting Time 3:00 P.M. 
NEEB & BUM — Starting Time 11:00 P.M. 


> 
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The proposed reduction is a reduction of a man known as 
a second pinpuller who alternates on two-hour shifts with 
a first pinpuller. In other words, basically, he works only 
four hours per day including his lunch period. 


These are the only crews where two pinpullers trade off 
on intervals of two hours on and two hours off duty. These 
crews switch no more cars than other crews of the same 
type in a given eight hour tour of duty. We find, there- 
fore, that blanking one of the pinpuller positions on the 
three crews would not create an ‘‘unreasonable burden or 
workload’’ on the remaining members of each crew. 


BRT. in its Rebuttal to Carrier’s Submission, says: 


“It is the opinion of the Labor Member that the 
Board should take into consideration the mental burden 
that would be imposed if crews were required to work 
shorthanded with a lesser number of men. There are 
many highway and road crossings at grade which re- 
quire cutting when the trains are being held at signals 
or delayed by other train movements ahead. Due to 
the curvature of the rail at many locations, particularly 
on the Illinois Transfer in the vicinity of Lynch Ave. 
and 15th Street, it would be impossible for a two man 
crew to recouple crossings without being some distance 
removed from the crossing because the switchmen 
would have to position themselves so that the engineer 
could see signals. As a result, cut crossings would be 
recoupled with no one at the crossing and could very 
easily result in striking an automobile with certain 
injury or death to the occupants. This would cause 
an unreasonable mental burden to the men that cur- 
rently does not exist due to the use of three man crews 
on transfer movements. The many hazardous and un- 
safe conditions that exist in industrial plants, described 
in the previous guideline, would likewise create an 
additional mental burden and work load on the crews 
required to switch the industries.”’ 


Upon the basis of our observations and the evidence 
adduced by the parties we find that the contention is with- 
out merit. 


39 


V. Practices Regarding the Consist of Crews in Compar- 
able Situations Where Such Practices Are Not in 
Dispute 


The caption is the wording of Guideline C(2)(d). We 
find its application persuasive in our consideration and 
determination relative to certain proposed crew reduc- 
tions hereinafter identified. 


In its Submission Carrier states: 


‘In the opinion of the operating officers of this 
Carrier, the proposed reduced consist on the listed 
assignments would provide both safe and efficient op- 
eration.’’ 


This is an admission by Carrier that crews not listed for 
reduction cannot be safely and efficiently operated with a 
reduced crew. 


Carrier argues that: (1) The comparability should in- 


clude comparison with crews on other railroads where 
Awards by Special Boards created pursuant to Award 
No. 282 have permitted carriers to reduce the minimum 
number of employes in crews; and, (2) Carrier should not 
be ‘‘penalized”’ for not proposing reductions in some of its 
comparable crews in which it felt because of exigencies it 
would not be ‘‘efficient’’ to reduce the crews. 


We find that upon the record made in this case and 
a reading of the Opinions and Awards in other cited cases 
we do not have before us evidence upon which we can 
make a comparison between consist of crews on this Carrier 
and other carriers within the framework of the Guidelines. 


The history of Award No. 282, going back to the 1959 
Notice, served in accordance with Rule 6 of the Railway 
Labor Act, shows the genesis to be the claim of carriers 
that the minimum consist of crews, as provided for in exist- 
ing agreements with labor organizations, impose upon the 
carriers the obligation to man crews with unneeded em- 
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ployes. The intent and purpose of Section IIT of Award 
No. 282 is to evaluate carriers’ contention and provide a 
remedy, if found justified by exclusive application of the 
prescribed Guidelines. Carrier, therefore, within the con- 
templation of Section III, in effect admits that existing 
erews for which it proposes no reduction in the consist are 
minimum crews for the performance of the duties of such 
crews. Efficiency and exigencies may not be considered by 
this Special Board. A minimum crew being established by 
application of the Guidelines, the assignment of additional 
employes to the crew to cope with exigencies and to assure 
efficient operation become prerogatives of management. 


In those cases where Carrier has failed to propose a 
reduction in some, and not in others of comparable crews— 
those doing in substance substantially the same work under 
the same conditions—, we must conclude that the number 
of the employes in a crew for which Carrier proposes no 
reduction, is, in the Carrier’s judgment, the minimum crew 
attainable by application of the Guidelines. Whether Car- 
rier may in the future, within the effective period of Award 
No. 282, refer the consist of such crews to a special board 
of adjustment is not herein material. 


Carrier’s proposed changes include the prayer to be 
permitted to reduce, in the Eleventh Street District, the 
minimum crew of two Yard Crews #1, with respective 
starting times of 4:00 P.M. and 3:00 P.M., from ‘‘a Fore- 
man and three (3) Helpers to a Foreman and two (2) 
Helpers.’? Admittedly, the same general work is performed 
by the first shift crews which are now manned by a foreman 
and two helpers. The opposition of BRT to the proposed 
reduction is that it is more hazardous to work after dark 
than during daylight hours. This is a distinction not rec- 
ognized in the 1930 Agreement, still in effect, by the usual 
indicia in recognition of more hazardous assignments. We 
conclude that the two crews at issue are comparable to the 
first shift crews, the consist of which are not in dispute. 
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Therefore, our Award will grant the reduction in Yard 
Crews #1, with starting times of 4:00 P.M. and 3:00 P.M. 
in the Eleventh Street District, to a minimum of one Fore- 
man and two Helpers. 


In the Madison District Carrier seeks to reduce Illinois 
Transfer & Bum crew with starting time of 6:30 A.M. 
from ‘‘a Foreman and two (2) Helpers to a Foreman and 
one (1) Helper.’? This crew does substantially the same 
work as a crew with the same title with a starting time of 
2:30 P.M. This latter crew is not listed for reduction. We 
will, therefore, deny Carrier’s request relative to the crew 
at issue. 


Carrier employs three crews around the clock switching 
at the General Motors plant—the consist of each crew is a 
Foreman and two Helpers. These crews, Carrier admits, 
are not listed for reduction because of the amount and 
nature of the work performed. See Guideline C(5) (a). 


In the Carrie Avenue District Carrier seeks to reduce 
the Ferry & Bum Crew with a starting time of 7:00 A.M. 
from ‘‘a Foreman and two (2) Helpers to a Foreman and 
one (1) Helper.’? This crew spends about four hours 
each day switching at the General Motors plant. We hold, 
therefore, that the crew at issue does substantially the 
same work as the crews regularly assigned to the General 
Motors plant. We will deny reduction in the crew at 
issue. 


There is evidence that a number of crews listed for 
reduction in the Bremen and Carrie Avenue Districts are 
subject to performing some industrial switching at the 
General Motors plant. The evidence does not support a 
finding that this is a substantial part of their work. 


It is inevitable in Carrier’s operations that reduced crews 
will from time to time be called upon to perform opera- 
tions regularly assigned to and performed by larger crews. 
This has occurred in the past under the crew consist rule 
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of the Agreement. But, since we have found that under 
the Operating Rules that no crew will be required to 
make an unsafe move; and, since Carrier cannot reason- 
ably expect the same efficiency of operation at the General 
Motors plant from a crew of one and one as compared to 
a crew of one and two, we find that the mere fact that 
crews listed for reduction may be occasionally subject to 
switching at the General Motors plant is no bar to granting 
the required reductions in those crews. 


VI. Extra Crews and Crews Subsequently Established 


Carrier pleads that ‘‘Extra crews and crews subsequently 
established in any district will consist of a Foreman and 
one (1) Helper.”’ 


(a) Extra Crews 


The evidence shows that Carrier’s regularly assigned 
crews vary in their consist because of the amount and 
nature of the work performed. Notwithstanding this, 
Carrier seeks the right to assign a minimum crew of ‘‘a 
Foreman and one (1) Helper’’ to all extra crews regard- 
less of the amount and nature of the work to which they 
may be assigned. This is repulsive to the intent of Section 
Ill of Award No. 282 in that its mandated Guidelines 
cannot be applied. 


The consist of extra crews, we hold, must be the same 
as regularly assigned crews performing substantially work 
of the same amount and nature. 


(b) Crews Subsequently Established 


Carrier’s prayer that all subsequently established crews 
‘¢will consist of a Foreman and one (1) Helper”’’ is, in 
essence, the equivalent of seeking an absolute right by 
management to determine the consist of crews. Concerning 
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such a goal the Opinion of the Neutral Members in Award 
No. 282 states: 

“‘(The) premise is that management shall have the 
absolute right to determine the consist of crews... . 
We are not prepared in this situation to award the 
carriers such a degree of authority.... (The employ- 
ees) have a legitimate interest in workload and in 
safety, and this interest must be given due considera- 
tion under the Joint Resolution. ... the collective 
bargaining process should remain the basic method 
for resolving disputes concerning this matter.”’ 


This Board’s jurisdiction is limited to application of the 
Guidelines. It is obvious that such an application cannot 
be made to a nonexisting operation. See Board No. 282 
Answer to BRT QUESTION +22 in its interpretations 
of Award No. 282, issued September 16, 1964. We will 
deny Carrier’s request that all crews subsequently 
established in any district will consist of a Foreman and 
one Helper. 


ConcLusions 


This Special Board having considered all the evidence 
and having applied all the applicable Guidelines prescribed 
in Section III, Parr C(2) and (5) of Award No. 282 finds 
and holds that: 


(1) Carrier’s proposed reductions in the minimum con- 
sist of: (a) the Illinois Transfer and Bum crew in the 
Madison District with a starting time of 6:30 A.M.; and, (b) 
the Ferry & Bum crew in the Carrie Avenue District with 
a starting time of 7:00 A.M., cannot be effected in 
compliance with the Guidelines; 


(2) Carrier’s proposal that all extra crews in the future 
have a minimum of a Foreman and a Helper must be 
denied for reasons stated, supra; 


(3) All extra crews, to effectuate compliance with the 
Guidelines, shall have, in effectuation of Award No. 282, a 
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crew consist not less than the consist of regularly assigned 
crews whose amount and nature of work is substantially 
the same; 


(+) Carriers request to reduce the minimum crews estab- 
lished subsequent to this proceeding to a Foreman and one 
helper must be dismissed for lack of jurisdiction; and 


(5) All other reductions in the minimum crews sought 
by Carrier in its Notice of January 31, 1964, served 
pursuant to Section III of Award No. 282, satisfy the 
Guidelines and Carrier’s request will be sustained. 


Question oF COMPLIANCE 


During the hearings the parties raised questions con- 
cerning compliance with an Award of this Special Board 
permitting Carrier to reduce the minimum crew consist of 
crews as prayed for by the Carrier; also, whether disputes 
as to compliance should be referred to the Special Board. 
We must assume that the parties will comply with this 
Special Board’s Award. If disputes as to compliance arise 
which cannot be settled by negotiation between the parties, 
the forum in which recourse can be sought is a legal matter. 
This Special Board has no jurisdiction to give legal advice. 


Suffice to say, Award No. 282 vests the obligation upon 
Carrier to comply with Section III, Parr D—EmpLoyEr 
Prorectios, of Award No. 282 in its proposed reduction of 
crew consist sustained by this Special Board. 


AWARD 


1. Carrier’s proposal to reduce the minimum crew 
consist of the following crews is DENIED: 


Districr Crew 


Mapison Illinois Transfer & Bum 
Carriz AVENUE Ferry & Bum 
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2. Carrier’s proposal that all extra crews, in the future, 
have a minimum of a Foreman and a Helper is DENIED. 
All extra crews shall have a crew consist not less than the 
minimum consist of regularly assigned crews whose amount 
and nature of work is substantially the same. 


3. Carrier’s proposal that all crews established sub- 
sequent to this proceeding shall have a minimum crew of a 
Foreman and one Helper is DENIED. 


4. Other than to the extent denied in paragraphs 1, 2, 
and 3, above, the proposals of Carrier to reduce the 
minimum crew consist of the specific crews as set forth 
in its Notice of January 31, 1964, reproduced on pages 2 
through 6 of the Opinion supra, is GRANTED. 


5. No employee who was in service on January 25, 
1964, known or designated as a ‘‘protected employee’’ as 
defined in Section III, Pant D of Award No. 282, may be 
separated from the service of Carrier unless and until 


retired, discharged for cause or removed by natural 
attrition. 


/s/ Joun H. Dorsey 
John H. Dorsey 
Neutral Member and 
Chairman 


R. K. Decker 
Employee Member 


/3/ J. W. HAMMERS, JR. 
J. W. Hammers, Jr. 
Carrier Member 


Dated at St. Louis, Missouri 
this 16th day of October, 1964. 
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EXHIBIT ““B” 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Misc. No. 41-63 


Certarx Carriers REPRESENTED By Tue Eastern, WESTERN 
anp SouTHEASTERN CarkIeERS” CONFERENCE COMMITTEES, 
axp Certarms or THerr EmpLorers REPRESENTED By 
Tue BroruerHoop or LocomoTiIve ENGINEERS, BROTHER- 
HOOD oF Locomotive FIREMEN AND ENGINEMEN, ORDER 
or Raruway Conpvcrors aND BrakEMEN, BROTHERHOOD 
or Ramroap TRAINMEN, aND THE SwiTcHMEN’s UNION 
or NorTH AMERICA, 


AFFIDAVIT 
R. K. Decker of lawful age upon his oath says: 


1. That he is now and was at all times hereinafter 


mentioned the duly elected, qualified and acting Chairman 
of the General Grievance Committee of the Brotherhood 
of Railroad Trainmen representing employees of the 
Terminal RailroadAssociation of St. Louis in train and 
yard service ; 


2. That in the Eleventh Street District the Terminal 
Railroad Association of St. Louis on the following dates 
manned crews in said District in accordance with the 
purported award of such Special Board of Adjustment and 
refused to permit at least each of the following named 
persons and possibly others, to work although they were 
‘“protected employees”’ of the Terminal Railroad Associa- 
tion of St. Louis, within the meaning of the Award of 
Arbitration Board 282 and were able and desirous of 
working on any one of the aforesaid crews and could have 
done so within the crew consist as established by an agree- 
ment dated February 18, 1930 between said Terminal 
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Railroad Association of St. Louis and the Brotherhood 
of Railroad Trainmen, to-wit: 


May 12: R. D. Robinson, B. A. Hamilton, G. K. Thoele 

May 14: R. L. Bertke 

May 20: R. L. Bertke 

May 21: L. C. Roever 

May 24: G. K. Thoele 

May 25: L. C. Roever, G. K. Thoele 

May 26: L. C. Roever, R. D. Robinson, B. A. Hamilton, 
L. W. Holt, Jr., G. K. Thoele 

May 27: L. C. Roever, L. W. Holt, Jr., G. K. Thoele, 
E. Arnall 

May 28: L. C. Roever, R. D. Robinson, B. A. Hamilton, 
D. L. Volner, E. Arnall, G. K. Thoele 

May 29: D. L. Volner, G. K. Thoele 

May 31: R. L. Bertke, L. C. Roever, B. A. Hamilton, 
G. K. Thoele 

June 1: R. L. Aertke, L. C. Roever, B. A. Hamilton, 
D. L. Volner, R. P. Rollings, G. K. Thoele 

June 2: R. L. Bertke, L. C. Roever, B. A. Hamilton, 
G. K. Thoele, R. P. Rollings, G. D. Lewis 

June 3: R. L. Bertke, L. C. Roever, B. A. Hamilton, 
D. L. Volner, G. K. Thoele, R. P. Rollings, G. D. Lewis 

June 4: R. L. Bertke, L. C. Roever, D. L. Volner, 
G. K. Thoele, R. P. Rollings 

June7: L. C. Roever 

June 8: R. L. Bertke, L. C. Roever 

June 9: L. C. Roever, D. L. Volner 

June 10: R. L. Bertke 

June 11: D. L. Volner 

June 21: B. A. Hamilton 

June 23: B. A. Hamilton, G. K. Thoele 

June 24: R. L. Bertke, B. A. Hamilton, G. K. Thoele 

June 28: R. L. Bertke, B. A. Hamilton, R. P. Rollings 

June 29: R. L. Bertke, R. P. Rollings 

June 30: R. L. Bertke, G. K. Thoele, R. P. Rollings 

July 1: R. L. Bertke, G. K. Thoele, R. P. Rollings 


July 2: R. P. Rollings 
Aug. 19: B.A. Hamilton 
Aug. 20: B. A. Hamilton 
Aug. 23: R. L. Bertke, L. C. Roever, B. A. Hamilton, 
R. P. Rollings 
Aug. 24: R. L. Bertke, L. C. Roever, B. A. Hamilton, 
R. P. Rollings 
Aug. 25: R. D. Robinson 
Aug. 26: R. L. Bertke, L. C. Roever, B. A. Hamilton, 
a Thoele, R. P. Rollings 
27: L. C. Roever, R. D. Robinson, B. A. Hamilton, 
K. Thoele, R. P. Rollings 
. 28: LC. Roever 
.29: G. K. Thoele 
. 30: L. C. Roever, R. D. Robinson, B. A. Hamilton, 
R. P. Rollings 
g. 31: L. C. Roever, R. D. Robinson, B. A. Hamilton, 
R. P. Rollings 
Sept. 1: L.C. Roever, B. A. Hamilton, R. P. Rollings 
Sept. 2: L. C. Roever, R. D. Robinson, B. A. Hamilton, 
R. P. Rollings, G. K. Thoele 
Sept. 3: L. C. Roever 
Sept. 4: R. D. Robinson, B. A. Hamilton, G. K. Thoele, 
R. P. Rollings 
Sept. 6: L. C. Roever, R. D. Robinson, B. A. Hamilton, 
L. A. Milson 
Sept. 7: L. C. Roever, R. D. Robinson, B. A. Hamilton, 
G. K. Thoele, L. A. Milson, D. E. Hlos, R. P. Rollings 
Sept. 8: L. C. Roever, R. D. Robinson, B. A. Hamilton, 
G. K. Thoele, L. A. Milson, D. E. Klos, R. P. Rollings 
Sept. 9: L. C. Roever, R. D. Robinson, B. A. Hamilton, 
G. K. Thoele, L. A. Milson, D. E. Klos, H. G. Smithee, 
R. P. Rollings 
Sept. 10: L. C. Roever, B. A. Hamilton, H. G. Smithee, 
R. P. Rollings, L. A. Milson, D. E. Klos 
Sept. 11: R. P. Rollings 
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Sept. 13: R. D. Robinson, B. A. Hamilton, L. W. Holt, Jr., 
D. E. Klos 
Sept. 14: R. D. Robinson, B. A. Hamilton, L. A. Milson 
Sept. 15: R. D. Robinson, B. A. Hamilton, L. W. Holt, Jr., 
L. A. Milson, H. G. Smithee 
Sept. 16: R. D. Robinson, B. A. Hamilton, L. W. Holt, Jr., 
L. A. Milson, D. E. Klos 
Sept. 18: R. D. Robinson, B. A. Hamilton, H. G. Smithee 
Sept. 20: R. D. Robinson, B. A. Hamilton 
Sept. 21: R. D. Robinson, B. A. Hamilton, L. A. Milson 
Sept. 22: R. D. Robinson, B. A. Hamilton, L. W. Holt, Jr., 
L. A. Milson 
Sept. 23: B. A. Hamilton, L. W. Holt, Jr. 
Sept. 24: B. A. Hamilton 
Sept. 25: B. A. Hamilton, L. W. Holt, Jr. 
.27: L. A. Milson 
. 28: B. A. Hamilton, L. A. Milson 
. 29: B, A. Hamilton, L. W. Holt, Jr., H. G. Smithee 
: B, A. Hamilton, L. W. Holt, Jr., H. G. Smithee 
. A. Hamilton 
. Robinson 
. Hamilton, L. W. Holt, Jr. 
. Robinson, B. A. Hamilton, L. W. Holt, Jr. 
. Robinson, B. A. Hamilton, L. W. Holt, Jr. 
. Robinson, B. A. Hamilton, H. G. Smithee 
. Robinson, B. A. Hamilton, L. A. Milson 
Oct. i: R. D. Robinson, B. A. Hamilton, L. W. Holt, Jr., 
D. E. Klos 
Oct. 12: B. A. Hamilton, L. W. Holt, Jr., D. E. Klos, 
L. E. Fenton 
Oct. 13: B. A. Hamilton, L. W. Holt, Jr., L. E. Fenton, 
L. A. Milson, D. E. Klos, H. G. Smithee 
Oct 14: B. A. Hamilton, L. W. Holt, Jr., L. A. Milson, 
D. E. Klos, H. G. Smithee 
Oct. 16: L. A. Milson 
Oct. 17: H. G. Smithee 
Oct. 20: R. D. Robinson, L. W. Holt, Jr. 
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3. That in the C. D. District the Termial Railroad Asso- 
ciation of St. Louis on the following dates manned each of 
the crews in said District in accordance with the purported 
award of such Special Board of Adjustment and refused to 
permit at least each of the following named persons and 
possibly others to work, although they were ‘‘protected 
employees’ of the Terminal Railroad Association of St. 
Louis within the meaning of the Award of Arbitration 
Board 282 and were able and desirous of working on any 
one of the aforesaid crews and could have done so within the 
crew consist as established by an agreement dated Feburary 
1S, 1930 between said Terminal Railroad of St. Louis and 
the Brotherhood of Railroad Trainmen, to-wit: 


May 12: R. Conorino 

May 13: R. Conorino 

May 24: J.B. Moll 

May 25: J.B. Moll 

May 27: J. B. Moll 

May 29: J. B. Moll 

May 31: R. Conorino 

June 1: R. Conorino 

June 2: R. Conorino 

June 3: R. Conorino 

June S: R. Conorino 

June 9: R. Conorino 

June 11: R. Conorino 

Aug. 12: R. J. Loehr 

Aug. 23: H. R. Mueller, J. M. Bodendick, R. E. Taylor 

Ang. 24: H.R. Mueller, J. M. Bodendick, R. E. Taylor 

Aug. 25: H. R. Mueller, R. J. Loehr, J. M. Bodendick, 
R. E. Taylor 

Aug. 26: H. R. Mueller, R. J. Loehr, J. M. Bodendick, 
R. E. Taylor, R. Conorino 

Aug. 27: H. R. Mueller, R. J. Loehr, J. M. Bodendick, 
BR. E. Taylor, KE. Conorino 

Aug. 28: R. J. Loehr, J. M. Bodendick, R. E. Taylor, 
R. Conorino 
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Aug. 29: H. R. Mueller, J. M. Bodendick, R. E. Taylor 

Aug. 30: H. R. Mueller, R. J. Loehr, L. M. Tobin, 
J. B. Moll, K. R. Brown, R. E. Taylor, R. Conorino, 
J. M. Bodendick 

Aug. 31: H. R. Mueller, R. J. Loehr, J. B. Moll, K. R. 
Brown, J. R. Waters, R. E. Busch, J. M. Bodendick, 
R. Conorino 

Sept. 1: R. J. Loehr, J. B. Moll, H. R. Mueller, R. 
Conorino 

Sept. 2: R. J. Loehr, J. B. Moll, J. R. Waters, H. RB. 
Mueller, R. E. Taylor, R. Conorino 

Sept. 3: C. W. Emery, R. J. Loehr, J. B. Moll, K. R. 
Brown, J. R. Waters, R. E. Busch, H. R. Mueller, 
J. M. Bodendick, R. E. Taylor, R. Conorino 

Sept. +: J. B. Moll, K. R. Brown, H. R. Mueller, J. M. 
Bodendick, R. E. Taylor, R. Conorino 

Sept. 5: J. B. Moll, J. N. Logan, K. R. Brown, E. J. Reid, 
J. R. Waters, R. E. Busch, H. R. Mueller, R. E. Taylor 

Sept. 6: G. C. Kovalski, C. W. Emery, J. B. Moll, J. N. 
Logan, K. R. Brown, J. L. Leehy, J. R. Waters, 
R. E. Busch, H. R. Mueller, J. M. Bodendick, R. E. 
Taylor, R. Conorino 

Sept. 7: G. C. Kovalski, C. W. Emery, J. K. Brown, 
R. L. Washburn, J. B. Moll, J. N. Logan, K. R. Brown, 
J. L. Leehy, J. R. Waters, R. E. Busch, H. R. Mueller, 
J. M. Bodendick, R. E. Taylor, R. Conorino 

Sept. 8: G. C. Kovalski, C. W. Emery, J. K. Brown, 
H. A. Laurent, J. B. Moll, J. N. Logan, K. R. Brown, 
J. L. Leehy, J. R. Waters, R. E. Busch, J. M. Bodendick, 
R. E. Taylor, R. Conorino 

Sept. 9: G. C. Kovalski, C. W. Emery, J. K. Brown, 
R. L. Washburn, J. B. Moll, K. R. Brown, J. R. Waters, 
R. E. Busch, J. M. Bodendick, R. E. Taylor, R. 
Conorino 

Sept. 10: J. K. Brown, R. L. Washburn, J. B. Moll, K. R. 
Brown, R. E. Busch, J. M. Bodendick, R. E, Taylor, 
R. Conorino 
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Sept. 11: R. L. Washburn, J. B. Moll, E. J. Reid, R. E. 
Buseh, J. M. Bodendick, R. E. Taylor, R. Conorino 

Sept. 12: J. B. Moll, E. J. Reid, R. E. Busch, H. R. 
Mueller, J. M. Bodendick, R. E. Taylor, C. W. Emery 

Sept. 13: J. B. Moll, K. R. Brown, J. R. Waters, R. E. 
Busch, H. R. Mueller, J. M. Bodendick, R. E. Taylor 

Sept. 14: J. K. Brown, R. L. Washburn, J. B. Moll, 
¢. W. Emery, R. J. Loehr, J. R. Waters, R. E. Busch, 
H. R. Mueller, J. M. Bodendick, R. E. Taylor 

Sept. 15: J. B. Moll, C. W. Emery, R. J. Loehr, J. N. 
Logan, K. R. Brown, J. R. Waters, H. R. Mueller, 
J. M. Bodendick, R. E. Taylor, R. Conorino 

Sept. 16: J. B. Moll, L. M. Tobin, C. W. Emery, R. J. 
Loehr, J. N. Logan, K. R. Brown, H. R. Mueller, 
J. M. Bodendick, R. E. Taylor, R. Conorino 

Sept. 17: R. L. Washburn, J. B. Moll, L. M. Tobin, 
C. W. Emery, R. J. Loebr, K. R. Brown, H. R. Mueller, 
R. E. Taylor 

Sept. 18: J. B. Moll, K. R. Brown, H. R. Mueller, R. E. 


Taylor 
Sept. 19: R. Conorino 
Sept. 20: L. M. Tobin 
Sept. 21: C. W. Emery, W. R. Starks 
Sept. 23: R. Conorino 
Sept. 24: R. Conorino 
Sept. 30: R. Conorino 


4. That in the Madison District, the Terminal Railroad 
Association of St. Louis on the following dates manned 
crews in said District in accordance with the purported 
award of such Special Board of Adjustment and refused 
to permit at least each of the following named persons and 
possibly others, to work, although they were ‘protected em- 
ployees”’ of the Terminal Railroad Association of St. Louis 
within the meaning of the Award of Arbitration Board 282 
and were able and desirious of working on any one of the 
aforesaid crews and could have done so within the crew 


consist as established by an agreement dated February 18, 
1930 between said Terminal Railroad Association of St. 
Louis and the Brotherhood of Railroad Trainmen, to-wit: 


June 11: S. L. Williams 

July 15: S. L. Williams 

July 16: S. L. Williams 

July 19: S. L. Williams 

Aug. 5: S. L. Williams 

Aug. 13: S. L. Williams 

Aug. 23: D. C. McMillan 

Aug. 24: D. C. McMillan 

Aug. 25: D. C. McMillan 

Aug. 26: D. C. McMillan 

Aug. 27: D. C. McMillan 

Sept. 3: . Williams 

Sept. 4: . Williams 

Sept. 6: . Williams, B. J. Miller, R. F. Maurer 
Sept. 7: . Williams, B. J. Miller, R. F. Maurer 


Sept. 8: . Williams, B. J. Miller, R. F. Maurer 
Sept. 9: on Williams, B. J. Miller, R. F. Maurer 
Sept. 10: B. J. Miller, R. F. Maurer 

Sept. 11: S. L. Williams 

Sept. 20: S. L. Williams 

Sept. 23: S. L. Williams 


5. That in the Bremen-Carrie District the Terminal Rail- 
road Association of St. Louis on the following dates manned 
crews in said District in accordance with the purported 
award of such Special Board of Adjustment and refused 
to permit at least each of the following named persons 
and possibly others, to work although they were ‘‘protected 
employees’”’ of the Terminal Railroad Association of St. 
Louis within the meaning of the Award of Arbitration 
Board 282 and were able and desirous of working on any 
one of the aforesaid crews and could have done so within 
the crew consist as established by an agreement dated 
February 18, 1930 between said Terminal Railroad Associa- 
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tion of St. Louis and the Brotherhood of Railroad 
Trainmen, to-wit: 


May 18: J. N. Barr, L. D. Woods 

May 24: J. I. Payer 

May 25: J. I. Payer 

May 27: J. I. Payer, J. A. Grimler 

May 28: J. 1. Payer, L. J. Immethun, J. A. Grimler 
May 29: J. I. Payer 

June 2: J. 1. Payer, J. A. Grimler 

June 3: J.1. Payer, J. A. Grimler 

June +: J. I. Payer, J. A. Grimler 

June 12: J. I. Payer 

July 15: R. J. Noltkamper 

July 31: Jk Payer 

Aug. 1 

Aug. 

Aug. ° 

Aug. 
Sept. 
Sept 
Sept. 
Sept. 
Sept. & 
Sept. 8: ayer, B. J. Dillingham, J. W. Long 
Sept. 9: ayer, B. J. Dillingham, J. W. Long 
Sept. 10: 

Sept. 

Say : 


‘ 


mie Ooty me LY 


Oct. 28: J. I. Payer 

Oct. 29: J. I. Payer 

Oct. 31: R. Conorino 

Nov. 1: B. F. Grimes 

Nov. 3: B. F. Grimes, R. Conorino, J. I. Payer, J. A. 
Grimler 

Nov. 4: R. Conorino, J. I. Payer, J. A. Grimler 

Nov. 5: J. A. Grimler 

Nov. 6: R. Conorino 

Nov.8: B. F. Grimes, J. A. Grimler 

Nov. 9: B. F. pia J. A. Grimler 

Nov. 10: J. 

Nov. 11: J. 

Nov. 12: J. 

Nov. 20: J. 

Nov. 22: J. 

Nov. 26: J. 

Nov. 27: J. 

Nov. 29: B. J. Dillingham, B. F. Grimes 

Nov. 30: B. F. Grimes, J. F. Bowlin 

Dec. 1: E. L. Farrell 

Dec. 2: E. L. Farrell 

Dec. 3: E. L. Farrell 


“Gaailer: 


6. That in the Tyler Street District the Terminal Rail- 
road Association of St. Louis on the following dates 
manned crews in said District in accordance with the 
purported award of such Special Board of Adjustment and 
refused to permit at least each of the following named 
persons, and possibly others, to work although they were 
‘protected employees”? of the Terminal Railroad Associa- 
tion of St. Louis within the meaning of the Award of 
Arbitration Board 282 and were able and desirous of 
working on any one of the aforesaid crews and could have 
done so within the crew consist as established by an 
agreement dated February 18, 1930 between said Terminal 
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Railroad Association of St. Louis and the Brotherhood of 
Railroad Trainmen, to-wit: 


May 31: D. A. Bramley, E. E. Grieshaber 
June 1: E. E. Grieshaber 
June 3: D. A. Bramley 
June 10: A. R. Bone 
June 21: E. E. Grieshaber, W. H. Peters 
July 2: D. A. Bramley 
July 7: D. A. Bramley 
Aug.5: D. A. Bramley 
Aug. 30: W. H. Peters 
Aug. 31: H. E. Drysdale 
Sept. 6: E. E. Grieshaber, D. A. Bramley 
Sept. 13: D. A. Bramley 
Sept. 22: L. L. Seymore 
Sept. 24: L. L. Seymore 
. 28: L. L. Seymore 
: L. L. Seymore 
3: R.L. Raney, L. L. Seymore 
: RB. L. Linsdey, L. L. Seymore 
: D. A. Bramley 
D. A. Bramley, H. Drysdale 
D. A. Bramley 
: H. Drysdale, L. L. Seymore 
: D. A. Bramley, L. L. Seymore 
: L. L. Seymore 
: L. L. Seymore, B. T. Nation 
20.-B: asi sdale 


L. 
L. 
L. 

A. 


ete 
: L. 
Py oe 
ist Bramley, L. L. Seymore 
: L. L. Seymore 
i i H. E. Drysdale 


ase PEsesuus? 


7. That in the Eastside Wiggins District the Terminal 
Railroad Association of St. Louis on the following dates 
manned crews in said District in accordance with the 
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purported award of such Special Board of Adjustment 
and refused to permit at least each of the following named 
persons and possibly others, to work although they were 
‘“<protected employees’? of the Terminal Railroad Associa- 
tion of St. Louis within the meaning of the Award of 
Arbitration Board 282 and were able and desirous of 
working on any one of the aforesaid crews and could 
have done so within the crew consist as established by an 
agreement dated February 18, 1930 between said Terminal 
Railroad Association of St. Louis and the Brotherhood 
of Railroad Trainmen, to-wit: 


May 11: W. D. McCann, S. F. Wierciszewski 

May 13: S. L. Williams 

May 23: S. L. Williams 

May 28: M. R. Roberts, R. B. Deppe 

May 31: P.J. Murphy, R. B. Deppe, S. F. Wierciszewski 

June 1: J. B. Boyer, M. R. Roberts, R. B. Deppe, P. J. 
Murphy 

June 2: J. B. Boyer, M. R. Roberts, S. L. Williams, 
R. B. Deppe, G. H. Butler, S. F. Wierciszewski, P. J. 
Murphy 

June 3: J. B. Boyer, M. R. Roberts, S. L. Williams, 
J. RB. Wright, G. H. Butler, S. F. Wierciszewski, W. E. 
Nicholson, P. J. Murphy 

June 4: J. B. Boyer, M. R. Roberts, S. L. Williams, J. R. 
Wright, G. H. Butler, S. F. Wierciszewski, P. J. 
Murphy 

June 5: S. L. Williams 

June 6: M. R. Roberts 

June 7: M.R. Roberts, S. L. Williams 

June 8: J. B. Boyer, S. L. Williams 

June 9: J.B. Boyer, M. R. Roberts, S. L. Williams 

June 10: P. J. Murphy 

June 11: P. J. Murphy 

June 14: P. J. Murphy, J. B. Boyer 

June 15: D. L. Todaro, P. J. Murphy 

June 17: D. L. Todaro, P. J. Murphy 

Aug. 3: R. B. Deppe 


Ds 9 


algae 


. Deppe 
. Deppe 

3. Boyer 
over 
over 


cea J. B. Boyer, S. F. Wierciszewski, 


£ bj eu ea Ox 3 
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. Bo 
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eppe, J. B. Boyer 

Deppe, D. L. Hembree, L. A. Bannert 

. Deppe, J. B. Boyer, W. D. McCann, L. A. 

. F. Wiereciszewski, D. L. Hembree 

Sept. 4: . Boyer, W. D. McCann 

Sept. 6: W. D. McCann, S. F. Wierciszewski, D. L. 
Hembree, L. A. Bannert 

Sept. 7: W. D. McCann, S. F. Wierciszewski, D. L. 
Hembree, L. A. Bannert 

Sept. $: R. B. Boyer, W. D. McCann, S. F. Wierciszewski 

Sept. 9: R. B. Boyer, W. D. McCann, D. L. Todaro, 
S. F. Wierciszewski, D. L. Hembree, E. J. Hebert, 
L. A. Bannert 

Sept. 10: D, L. Hembree 

Sept. 12: D. L. Hembree, L. A. Bannert 

Sept. 13: W. D. McCann, S. F. Wierciszewski 

Sept. 14: R. B. Boyer, M. R. Roberts, W. D. McCann, 
S. F. Wierciszewski, B. W. Revelle, E. J. Hebert, D. L. 
Hembree, L. A. Bannert 

Sept. 15: R. B. Boyer, M. R. Roberts, W. D. McCann, S. F. 
Wierciszewski 

Sept. 16: S. F. Wierciszewski, M. R. Roberts 

Sept. 17: M. R. Roberts, J. D. Osborn 

Sept. 19: S. F. Wierciszewski 

Sept. 20: R. B. Deppe 

Sept. 23: R. B. Deppe, S. F. Wierciszewski, D. L. 
Hembree 

Sept. 24: R. B. Deppe 

Sept. 27: M. R. Roberts 


ud Aas 
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Sept. 28: M. R. Roberts, B. W. Revelle 

Sept. 29: M. R. Roberts, J. B. Boyer, S. F. Wierciszewski, 
B. W. Revelle 

Sept. 30: J. B. Boyer, S. F. Wierciszewski, D. L. 
Hembree, B. W. Revelle 

Oct.7: S. F. Wierciszewski 

Oct. 8: S. F. Wierciszewski 

Oct. 11: D. L. Hembree 

Oct. 12: M. R. Roberts, S. F. Wierciszewski, S. L. Wil- 
liams, J. D. Osborn 

Oct. 13: M. R. Roberts, S. F. Wierciszewski, S. L. Wil- 
liams, J. D. Osborn 

Oct. 15: D. L. Hembree 

Oct. 19: J.B. Boyer, S. L. Williams 

Oct. 20: S. L. Williams 

Oct. 21: D. L. Hembree 

Oct. 25: J. D. Osborn 

Oct. 26: J. Osborn, S. L. Williams, M. R. Roberts 

Oct. 27: S. 

Oct. 28: S. 

Nov.1: M. 

Nov. 2: M. 

Nov. 3: M 

Nov. 5: M. R. Roberts 

Nov. 8: J. B. Boyer, S. L. Williams 

Nov. 9: J. B. Boyer, S. L. Williams 

Nov. 10: J. B. Boyer, S. L. Williams 

Nov. 11: S. L. Williams 


D. 
D. 
= 
L. 
EL! 
R. 
.R. 
R. 
B. 


R. K. Decker 


State of Missouri ae 
City of St. Louis ee 


Subscribed and Sworn to before me this 
January, 1966. 


Notary Public 


State of Missouri 
City of St. Louis § 


Supplemental Affidavit to Motion of Brotherhood of Railroad 
Trainmen for Supplemental Relief Against the Terminal 
Railroad Association of St. Louis 


SS: 


Russet K. Decker, of lawful age, upon his oath says: 


The composition of and assignment of men to and from 
an ‘‘extra board’? on the Terminal Railroad Association 
of St. Louis is illustrated by taking those jobs described in 
the Award of the Special Board of Adjustment, (Exhibit 
“<4” attached to the foregoing Motion) as being all of the 
jobs in the Eleventh Street District of the Terminal Rail- 
road Association, from which it appears that there were 
thirteen crews working as follows: 


Starting Name of Job Quitting 
time or Crew time 


men 
7:00 a.m. Bum & Bridge # 1 3:00 p.m. 


$:00 a.m. Bridge + 1 4:00 pm. 
8:00 a.m. Bridge + 2 4:00 p.m. 
8:00 a.m. Bum & Bridge $ 1 4:00 p.m. 
8:00 am. Bam & Bridge + 2 4:00 p.m. 
4:00 p.m. Bridge + 1 Midnigh 
4:00 p.m. Bridge + 2 Midnight 
4:00 p.m. Bum & Bridge #1 Midnight 
Midnight Bridge + 1 8:00 a.m. 
Midnight Bridge + 2 8:00 a.m. 
Midnight Bum & Bridge #1 8:00 a.m. 


Under the agreement in effect prior to the purported 
Award of the Special Board of Adjustment there were 41 
positions in those thirteen crews which the Terminal was 
required to fill. Assuming that there were 50 men on the 
seniority roster of the Eleventh Street District, 41 of 
these men would be assigned to those jobs in accordance 
with their seniority and expressed desire. The remaining 
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9 men constitute the ‘‘extra board’’. Each day these 
‘extra men’? would report to the company that they are 
available for work. If one or more of the employees senior 
to those ‘‘extra men”’ and by virtue of such seniority were 
regularly assigned to one or more of those 13 crews should 
not be available for work due to sickness, etc., then the 
senior ‘‘extra man’’ reporting as available for work would 
be assigned to that job and so on in the order of seniority 
until any and all vacancies in the 41 positions on those 13 
jobs were filled. The “‘extra men’? not needed to fill a 
vacancy on one of those crews would not get to work that 
day. If one of those 13 jobs should be “‘pulled off’’, Le., 
discontinued, then by a process of ‘‘bumping’’ (senior 
employees displacing junior employees), the 36 positions 
on the remaining 12 jobs would be filled and the ‘‘extra 
board’? would be increased by 3. On the other hand if an 
additional job should be added or “‘put on’’ then by the 
same process of bidding and reassignment the 44 positions 
would be filled and the ‘‘extra board”’ would be reduced 
by 3. 


Under the purported Award of the Special Board of 
Adjustment which authorized a reduction in the number 
of positions to be filled on these jobs there would be 28 
instead of 41 regular positions on the 13 crews. The car- 
rier has treated the situation as if only 28 regular positions 
were and are to be filled and as if there were and are 22 
<cextra men’? instead of 9 and has not permitted any of the 
22 men to work unless there was a vacancy in one or more 
of 28 positions on the 13 crews; and 


The claims of the several individual employees on whose 
behalf the foregoing motion is made are for the amount 
of money which each such employee would have earned 
on that number of days, less than five days per calendar 
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week, if such protected employee had been permitted to 
work. 


Russet, K. Decker 


SvBscRIBED anp Sworw to before me this 


Notary Public, within and for 
the City and State aforesaid. 


My commission expires: 


Affidavit of J. W. Hammers, Jr.. in Opposition to Motion of the 
Brotherhood of Railroad Trainmen for Supplemental Re- 
lief Against the Terminal Railroad Association of St. Louis 


J. W. Hawers, Jz, being first duly sworn, deposes and 
Says: 


General 


1. Iam the Manager Labor Relations, Terminal Railroad 
Association of St. Louis (hereinafter referred to as the 
“‘carrier’’ or the ‘‘Terminal Railroad Association’’). State- 
ments made in this affidavit are based on my personal 
knowledge of the facts or on the records of the carrier. 
This affidavit is made in opposition to the motion by the 
Brotherhood of Railroad Trainmen (hereinafter referred 
to as the ‘‘Brotherhood”’ or the ‘‘BRT”’’) for supplemental 
relief against the carrier, and responds to the Affidavit and 
Supplemental Affidavit by R. K. Decker (hereinafter re- 
ferred to respectively as the ‘‘Decker Affidavit” and ‘‘Sup- 
plemental Decker Affidavit’’) appended thereto. 


2. In the moving papers (Motion, p. 3; Decker Affidavit; 
Supplemental Decker Affidavit), the Brotherhood complains 
in substance that the carrier has reduced the size of certain 
yard and switching crews (ie., has ‘‘blanked’’ certain as- 
signments) pursuant to the award of a special board of 
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adjustment under Section III of the Award by Arbitration 
Board No. 282; that the carrier has placed certain ‘‘pro- 
tected employees’’ (as that term is defined in Section ITI, 
Part D-1 of the Award by Arbitration Board No. 282), 
who therefore had held regular assignments, on the car- 
rier’s extra boards; and that on various occasions certain 
of those employees have no received work on a particular 
day, when they allegedly ‘‘were able and desirous of work- 
ing on any one’’ of the blanked assignments, because the 
carrier has not permitted men on the extra boards to work 
on blanked assignments. However, the moving papers do 
not say in what respect those alleged actions are claimed 
to have violated the Award. Section III, Part D-2 of the 
Award provides in part ‘‘that no... ‘protected employee’ 
shall have any right to jobs or positions that the carrier 
may discontinue pursuant to the provisions of this Award 
if other employment in any such classes of service, for 
which such employee is qualified, is available to him in his 
seniority district.”? And, in answer to questions as to 
the rights of ‘‘protected employees’? under Section III, 
Part D-2 of the Award the Board has stated that a ‘‘car- 
rier is permitted to make reductions in crew sizes pur- 
suant to awards from special boards under Section III by 
placing ‘protected employees’ on the extra board to meet 
the needs of the board, provided that such reduction does 
not increase the size of the extra board above that estab- 
lished by rule, practice or agreement’? (Answer on Sep- 
tember 16, 1964, to BRT Question No. 24; also, Answer 
on May 6, 1965, to SUNA Question No. VIII; Answer on 
December 12, 1965, to BRT Question No. 39); and that, 
while ‘‘protected employees’? assigned to extra boards must 
be allowed to fill temporary vacancies in “‘blankable’”’ as- 
signments which have not been ‘blanked’? when such em- 
ployees ‘‘would otherwise lose out on employment” on a 
particular day (Answer on September 16, 1964, to BRT 
Question No. 26(a)), such employees need not be allowed 
to fill ‘positions which have been blanked’’ whether or not 
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they otherwise would receive any work on a given day (An- 
swer on December 12, 1965, to BRT Question No. 39). 
Thus, it appears on the face of the Award itself and the 
Board's interpretations thereof that the actions alleged 
by the Brotherhood were permissible under the Award. 
The truth of the matter, as is indicated in greater detail 
below, is that the carrier, in implementing the Award, has 
complied fully with all requirements imposed by the Award 
and the aforesaid interpretations, and also with all require- 
ments imposed by all relevant rules, practices and agree- 
ments. Indeed, in certain respects the carrier’s actions in 
implementing the Award have been far more favorable to 
the carrier’s employees than was required by the Award. 


The Carrier’s Extra Boards 


3. Prior to the Award by Arbitration Board No. 282, the 
carrier maintained six extra boards, one in each of six dis- 
tricts, comprised of extra yardmen or switchmen (here- 
inafter referred to as ‘‘extra men’’) who lacked suff- 
cient seniority to hold regular positions and who were 
assigned to fill temporary vacancies in the carrier’s yard 
crews, as such vacancies arose. The extra men were as- 
signed to fill such vacancies according to their seniority 
rather than on a first-in first-out basis, pursuant to Article 
15 of the parties’ basic schedule agreement, effective Feb- 
ruary 18, 1930, as reprinted April 1, 1954. (Said Article 
15 is attached hereto as Exhibit A.) Article 15(d) pro- 
vided: 

In placing extra men when there are two or more 
temporary vacancies, the oldest extra man will have 
preference of positions. This rule to apply to extra 
foremen also. Understood that vacancies are open for 
selection each time the Board is marked. 


Because extra men were assigned to fill temporary va- 
eancies by seniority rather than on a first-in first-out basis, 
it happened not infrequently that no work was available for 
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more junior extra men, who were provided with work on 
any given day only when there were a sufficient number of 
temporary vacancies so that vacancies were left for them to 
fill after all senior men had been assigned. As the carrier 
did not, under its agreements with the BRT, guarantee that 
extra men would receive any given amount of work, or for 
that matter any work at all, extra men were paid only for 
the work they actually performed. 


4. Prior to the Award by Arbitration Board No. 282, 
extra men were permitted to work more than one shift dur- 
ing a 24-hour period or more than five shifts during a given 
work week (Monday through Sunday) only when the extra 
list to which they were assigned was exhausted, and then 
only under certain circumstances. When temporary vacan- 
cies arose or remained to be filled after the extra lists were 
exhausted (i.e., when all available extra men who had not 
already received five days of work either were working or 
were marked up to work in a 24-hour period), regular men 
in order of seniority had the right to fill such vacancies on 
their days off, if they desired to do so. Extra men who 
had already worked five days during the work week were 
used to fill such vacancies only when there were no avail- 
able regular men who desired to fill such vacancies on their 
days off. (See Agreement of December 23, 1958, pp. 2-3, 
attached hereto as Exhibit B.) Regular and extra men who 
thus were used to fill temporary vacancies when the extra 
lists were exhausted were paid time-and-one-half for work- 
ing more than five shifts during a given work week or @ 
second shift in a particular 24-hour period. 


5. Prior to the Award by Arbitration Board No. 282, 
the number of men assigned to extra service was and always 
had been a matter within the discretion of the carrier’s 
management. There were no rules or regulations, estab- 
lished by agreement with the BRT or in any other manner, 
which provided any minimum or maximum number of men 
who might be employed and assigned to extra service or 
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whieh in any way limited management's discretion to de- 
termine the size of the carrier's extra boards. The size 
of the extra boards was not established by rule, practice 
or agreement. The number of men employed and assigned 
to extra service was determined by management primarily 
with reference to the number of shifts for which time-and- 
one-half had to be paid, as described in the preceding para- 
graph, when extra boards were exhausted. At all times 
it was to the carrier’s interest, and the carrier was free, to 
maintain as many employees as possible on the extra boards 
in order to reduce to a minimum the number of shifts for 
which time-and-one-half would have to be paid. 


6& As is indicated in paragraph 3 above, Article 15(d) 
of the parties’ basie schedule agreement provided that 
temporary vacancies were to be ‘‘open for selection’’ each 
time the extra board was marked. Further, Article 15(a) 
of the schedule agreement provided that ‘‘extra yardmen 
shall be required to report to protect each shift, but if this 


can be acomplished by reporting once in each twenty-four 
... hours, General Chairman and Superintendent may per- 
fect arrangements for the different districts.’’ Prior to the 
Award by Arbitration Board No. 282, those provisions 
in Article 15 of the schedule agreement were implemented 
and to an extent modified by local understandings and 
practices as to the marking of particular extra boards. In 
the Madison and Bremen-Carrie Districts, there was a 
‘*principal’’ boardmarking once each day, prior to the start 
of the second shift, at which time known vacancies on the 
second and third shifts on the same day and the first shift 
on the following day were filled. In the CD, Wiggins East 
Side, and Wiggins West Side Districts, the crew boards 
were marked three times a day, at the beginning of each 
shift, at which time known vacancies for that shift only 
were filled. In the Eleventh Street District, there was a 
‘principal’? boardmarking once each day, and, in addition, 
an arrangement was also in effect under which extra men 
were not required to report at the board but instead were 
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allowed to call in by telephone to determine the job on 
which they had been marked up. Moreover, in addition to 
these fundamental differences between the boardmaking 
procedures at the various extra boards, there were nu- 
merous less significant variations and refinements appli- 
cable to particular boards. 


7. Prior to the Award by Arbitration Board No. 282, an 
agreement between the carrier and the BRT dated April 
10, 1957, commonly referred to as the ‘‘Master Seniority 
Agreement,’’ established a dual seniority system for switch- 
men, under which switchmen holding seniority in any of 
the carrier’s six seniority districts as of May 1, 1957, re- 
tained their pre-existing rights in their respective seniority 
districts, while acquiring ‘‘master seniority’? throughout 
all six districts as against new men employed after May 1, 
1957. (A copy of said agreement, as supplemented by a 
Supplemental Agreement dated May 8, 1961, is attached 
hereto as Exhibit C.) Paragraph 4 of the Master Seniority 
Agreement provided that extra men might transfer or be 
transferred by the carrier from one seniority district to 
another upon service of a 72-hour written notice ‘‘consist- 
ent with service requirements in the districts involved.’’ 
Pursuant to that provision, men could and did transfer 
from boards where there was insufficient work to boards 
where their work opportunities would be improved. (For 
an example of such a transfer made in the period after 
the Award was implemented, see first work record, that of 
S. L. Williams for June 7-13, 1965, included in Exhibit H 
hereto.) Following such a transfer, the transferred em- 
ployee was required to protect the extra board in the dis- 
trict to which he was transferred for a period of not less 
than fourteen days. 


8. Procedures employed by the carrier today, with re- 
spect to the operation of its extra boards, the utilization 
of extra men, and the filling of temporary vacancies, do 
not differ from those employed prior to the Award by 
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Arbitration Board No. 282, described in paragraphs 3 
through 7 above. 


Implementation of Award 283 


9. On January 31, 1964, the carrier served the BRT with 
a written notice of proposed changes in crew consist rules 
pursuant to Section III, Part A(3), of the Award by 
Arbitration Board No. 282. After negotiations by the 
parties in which no agreement was reached, the carrier re- 
ferred the dispute to a special board of adjustment pur- 
suant to Section III, Part B(1) of that Award. The special 
Board issued its Award on October 16, 1964. (A copy of 
the Award is attached to the Brotherhood’s Motion as 
Exhibit A thereto.) The Award authorized the carrier to 
reduce by one the number of men assigned to each of 104 
crews, and denied the carrier’s proposal that it be per- 
mitted to make certain other reductions in the consist of 
crews. 


10. At present, as is indicated in greater detail in para- 
graphs 14 and 15 below, the carrier is implementing the 
crew consist provisions of the Award by Arbitration Board 
No. 282 and the above-mentioned special board Award 
strictly in accordance with the carrier’s understanding of 
the requirements of those Awards and relevant Interpre- 
tations by Arbitration Board No. 282. However, before 
attempting to implement the Awards in that fashion, the 
carrier attempted to implement them in other less strict 
ways which were somewhat more favorable to its employees, 
in accordance with oral understandings between the car- 
rier and Mr. R. K. Decker, the General Chairman of the 
BRT. Following each such attempt, however, Mr. Decker 
himself objected to the arrangements which had thus been 
made, as is indicated in detail in paragraphs 11-14 below. 
In consequence, the carrier twice took action to satisfy Mr. 
Decker’s demands, and finally concluded that it had no 
alternative but to implement the Awards in accordance with 
its own understanding of its rights and duties under them. 
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11. Initially, on or about October 22, 1964, the carrier 
implemented the Award by the special board of adjust- 
ment in accordance with instructions which it distributed 
to each of its districts and to Mr. Decker. (A copy of those 
instructions, entitled ‘‘Principles To Govern Implementa- 
tion of Award of Special Board of Adjustment (BRT vs. 
TRRA) Established Pursuant to Award of Arbitration 
Board No. 282,’ is attached as Exhibit D hereto.) Al- 
though under the Answer on September 16, 1964, by Arbi- 
tration Board No. 282 to BRT Question No. 24, quoted 
in paragraph 2 above, the carrier was free to discontinue 
positions subject to discontinuance under the special board 
award (i.e., ‘‘blankable’’ positions) by placing men holding 
such positions on the carrier’s extra boards to meet the 
needs of those Boards, the carrier did not do so. Instead, 
its instructions contemplated the continuance of blankable 
positions; the instructions provided simply that tempo- 
rary vacancies in blankable positions should not be filled 
when the extra board was exhausted, and that in general 
“to the extent that vacancies on non-blankable positions 
cannot be filled by ‘protected’ employees from the extra 
board, available regularly assigned employees occupying 
blankable positions on the shift (without reference to start- 
ing time) and at the location will be assigned in the reverse 
order of seniority.”’ Those initial arrangements were made 
with the verbal concurrence of Mr. Decker. 


12. Shortly thereafter, however, Mr. Decker complained 
that men holding blankable ‘‘headman’”’ positions, and thus 
subject to reassignment to fill temporary vacancies in non- 
blankable positions when the extra board was exhausted, 
should be given the opportunity to exercise their seniority 
to secure positions in which they would not be subject to 
reassignment. Accordingly, during the latter part of No- 
vember 1964, at Mr. Decker’s request, the carrier rebul- 
letined all assignments in order to give protected employees 
the opportunity to select positions of their own choice with 
knowledge that men holding blankable headman positions 
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would be subject to reassignment when non-blankable va- 
eancies ocurred and the extra board was exhausted. (A 
sample copy of such a bulletin is attached as Exhibit E 
hereto.) Thereafter, the carrier continued to employ the 
procedures described in the preceding paragraph. As be- 
fore, the carrier acted with the full concurrence of Mr. 
Decker: further, it acted with the concurrence of the local 
BRT chairman for each of the Terminal Railroad Asso- 
ciation’s six districts. 


13. Subsequently, in January of 1965, the BRT com- 
plained again with respect to the implementation of the 
special board award. It had been the carrier’s under- 
standing, as regards the arrangements described in para- 
graphs 11 and 12 above, that headmen holding blankable 
positions would not be permitted to move to other crews to 
fill non-blankable vacancies when non-blankable vacancies 
also existed in the crews to which such men were assigned 
and in consequence the men were needed to complete the 
minimum complement of their own crews. Accordingly, in 
such circumstances, the carrier did not permit headmen to 
move to crews other than the crews to which they were 
assigned. However, Mr. Decker maintained that it was 
contemplated that all such headmen should have the op- 
portunity to take the job of their preference—i.e., should 
have the opportunity to fill non-blankable vacancies either 
in their own crews or in other crews, as they chose. This 
difference of opinion was resolved on March 10, 1965, with 
a verbal understanding between Mr. Decker and carrier 
representatives that blankable headmen positions would, for 
the first time, be actually discontinued, which would force 
a number of junior regularly-assigned men to the extra 
boards. In this connection, although the carrier had no 
obligation to do so, the carrier undertook either to provide 
each protected employee thus forced to an extra board with 
five days of work per week if he made himself available at 
boardmarking time each day of the week, or in lieu thereof 
to pay him five days’ pay. In accordance with those ar- 
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rangements, the carrier initiated the discontinuance of 
certain blankable headmen’s positions on or about April 15, 
1965. During the period the arrangements remained in 
effect (see paragraph 14 below), the carrier paid a total 
of twenty days’ pay, in all districts, to extra men who had 
held themselves available in accordance with the terms of 
the parties’ agreement but had not received the number 
of days of work which the carrier had in effect guaranteed 
them. 


14. Nevertheless, on May 25, 1965, Mr. Decker in effect 
repudiated the parties’ previous arrangements in a letter 
to me in which he stated, in substance, that it was ‘‘now’’ 
the position of his organization that under Section III, 
Part D of the Award by Arbitration Board No. 282, pro- 
tected extra men were entitled to work each day they 
were available for service and were entitled to work on 
blanked positions if there were no other assignments for 
them to fill. (A copy of Mr. Decker’s letter is attached 
as Exhibit F hereto.) The carrier’s understanding was 
to the contrary, and has since been confirmed by the Answer 
on December 12, 1965, by Arbitration Board No. 282 to 
BRT Question No. 39, quoted in paragraph 2 above. Ac- 
cordingly, since Mr. Decker still was not satisfied with tha 
earrier’s efforts to implement the special board award in 
a manner to his liking, I replied to his letter on May 28, 
1965 that in the future the carrier would simply be guided 
by the provisions of the special board award itself and the 
Award and Interpretations by Arbitration Board No. 282, 
(A copy of my letter is attached as Exhibit G hereto. 


15. It is the carrier’s position, confirmed by the An- 
swers by Arbitration Board No. 282 quoted in paragraph 2 
above, that the Award by Arbitration Board No. 282 con- 
templated the discontinuance (‘‘blanking’’) of blankable 
positions to the extent necessary to supply a sufficient num- 
ber of men for extra service to fill temporary vacancies in 
non-blankable positions on a straight time basis through 
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the extra men's work week; and that (while as indicated 
in paragraph 2 above such men must in certain circum- 
stances be allowed to fill vacancies in blankable assign- 
ments which have not been blanked) the carrier has no 
obligation to allow such men to work on positions which 
have been discontinued, ie., blanked. Since May of 1965, 
the carrier has acted in accordance with that understand- 
ing of the requirements of the Award by Arbitration Board 
No. 282, and, as was true before the Award, has provided 
no guarantee as to the amount of work extra men will 
receive. It has filled all temporary vacancies (whether in 
non-blankable positions or in blankable positions which 
have not been blanked) as it did before the Award—e., in 
the manner described in paragraphs 3 and 4 above. It has 
not permitted extra men to work in positions which do not 
exist—ineluding jobs which have been permanently discon- 
tinued or ‘‘blanked.’? And, it has attempted to adjust the 
number of employees in extra service through the discon- 
tinuance and reestablishment of blankable positions, so as 
to provide reasonably stable employment for the protected 
employees on the extra board, while holding the number of 
shifts for which time-and-one-half must be paid at a rea- 
sonable minimum. In consequence, the carrier has not 
yet been able to discontinue all the positions which are sub- 
ject to elimination under the special board award. Rather, 
it has discontinued as of this date approximately 90 of the 
104 positions subject to elimination. 


16. Notwithstanding the carrier’s efforts since May of 
1965 to adjust its extra boards so that men thereon will 
have reasonably stable employment while the number of 
shifts for which overtime rates must be paid are held to a 
reasonable minimum, the carrier has continued to pay over- 
time rates for a significant number of shifts occasioned by 
exhaustion of its extra boards. The number of such shifts 
worked at overtime rates of pay in each of the months since 
May of 1965 are as follows: 
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Overtime Shifts Worked 
Month (1965) 


June 

July 
August 
September 
October 
November 
December 


Specific Claims in Decker Affidavit 


17. The Decker Affidavit purports to list 773 instances 
in which the carrier has ‘‘refused to permit ... the fol- 
lowing named persons . .. to work although they were 
‘protected employees’ ... and were able and desirous of 
working ....’’ For reasons stated in paragraphs 2-16 
above, even if Mr. Decker’s statements in this connection 
were true, the employees in question would not have been 
deprived of any right under the Award by Arbitration 
Board No. 282 and the special board award rendered pur- 
suant thereto. But the fact of the matter is that Mr. Deck- 
er’s statements simply are not true in many instances. 
While I have not been able to compile the true facts with 
respect to such individual claims in each of the carrier’s 
six districts in the short time allowed for the carrier’s re- 
sponse to the Brotherhood’s motion, I have been able to 
do so with respect to claims asserted for men working in the 
Madison District, the District in which the Carrier’s largest 
yard is located and at which the largest number of the 
carrier’s crews go on and off duty. Detailed synopses of 
the work records of the men in the Madison District on 
whose behalf claims are made in the Decker Affidavit, for 
work weeks which include the days for which such claims 
are asserted, are attached as Exhibit H hereto. Those work 
records reveal a number of factual difficulties with the 
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Madison District claims, which are likely to prove to be 
typical of similar claims asserted by the BRT on behalf of 
men in other districts. Among those difficulties is the fact 
that in 12 of the 30 instances in the Madison District in 
which Mr. Decker states that the carrier ‘‘refused to permit 
... [a certain person] ... to work’’ on a specified day, the 
individual in question did work on the day for which a 
claim is asserted, as follows: 


Date for Which 
Claim Asserted 


(1965) 


June 11 
July 15 
July 16 
August 5 
August 13 


Claimant 


S. L. Williams 
S. L. Williams 
S. L. Williams 
. L. Williams 

. Williams 


Shift Worked 
3 


August 27 
September 3 
September 7 
September 9 
September 10 
September 11 
September 23 


S. L. Williams 
S. L. Williams 


Wwe WWwWWwWwlhd ww bd 


Moreover, of the 30 claims, 9 are on behalf of a man (S. L. 
Williams) who during the work week for which claims are 
asserted worked the maximum five days allowed extra men 
in ordinary circumstances (see paragraph 4 above). Spe- 
cifically, Williams worked five days during the work weeks 
of July 12-18, July 19-25, August 2-8, August 9-15, August 
30-September 5, and September 20-26, 1965. 


17A. Moreover, 14 of the claims included in the Decker 
Affidavit are for days during the period when the em- 
ployees’ relevant rights were governed by the ‘‘make- 
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whole’’ agreement described in paragraph 13 above rather 
than by the Arbitration Award itself—.e., are for days dur- 
ing the period from April 15, 1965, through the work week 
ending May 23, 1965. Those 14 claims are as follows: 


Claimant Claim Date (1965) 


. D. Robinson May 12 
. A. Hamilton May 12 
. K. Thoele May 12 
. L. Bertke May 14, 20 
. C. Roever May 21 
. Conorino May 12, 13 
. N. Barr May 18 
L. D. Woods May 18 
W. D. McCann May 11 
S. F. Wierciszewski May 11 
S. L. Williams May 13, 23 


Detailed synopses of the work records of the men on whose 
behalf those 14 claims are asserted, for work weeks which 
include the days for which such claims are asserted, are 
attached as Exhibit I hereto. Those work records show 
that with one exception the employees in question failed 
to make themselves available each day of the work week 
in which the claim date falls, and therefore did not meet 
the requirements for pay in lieu of work under the make- 
whole agreement. The exception concerns the claim on 
behalf of L. C. Roever for May 21, 1965. During the work 
week May 17-23, 1965, Roever worked three days, laid off 
one day, and received no work on three other days because 
there were no vacancies. Accordingly, under the terms of 
the make-whole arrangement, Roever was allowed for the 
work week in question one pro-rata day’s pay, in addition 
to his pay for the three days he worked. Exhibit I shows 
also that 6 of the 14 claims for this period are for men 
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who worked five days during the work weeks which include 
the claim dates, as follows: 


Claimant Claim Date (1965) 


J. N. Barr May 18 
L. D. Woods May 18 
W. D. MeCann May 11 
S. F. Wierciszewski May 11 
S. L. Williams May 13 
S. L. Williams May 23 


Exhibit I shows further that three of the claimants actually 
worked on dates for which claims are asserted: J. N. Barr 
on May 18, 1965, L. D. Woods on May 18, 1965, and Ss. L. 
Williams on May 13, 1965; and that S. L. Williams was not 
eligible to work on one day for which a claim on his behalf 
is asserted, May 23, 1965, because he had already received 
five days of work during the work week ending May 23, 
1965 


Claim Procedures 


17B. Claims on behalf of individual employees of the 
carrier represented by the BRT must be presented and 
processed in accordance with the claim procedure which is 
the subject of the provisions in contracts between the car- 
rier and the BRT quoted in paragraph 18 below. Under 
those provisions, an adverse decision ‘by the highest officer 
designated by the carrier to handle claims’’—the carrier’s 
Manager Labor Relations—is ‘‘final and binding unless 
within one year from the date of said officer’s decision such 
claim is disposed of on the property or proceedings for 
the final disposition of the claim are instituted by the em- 
ployee or his duly authorized representative ....’” Thus, 
an adverse decision by the carrier’s Manager Labor Rela- 
tions with respect to any claim is final and binding unless 
within one year proceeding are instituted either before the 
National Railroad Adjustment Board or a special board of 
adjustment established by agreement of the parties. 
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17C. At this time, there is in existence on the property 
a special board of adjustment between the carrier and the 
BRT, Special Board of Adjustment No. 241 (BRT vs. 
TRRA), to which claims may be submitted by agreement 
of the parties following decision by the carrier’s Manager 
Labor Relations. That special board is schedule to recon- 
vene on April 1, 1966. The carrier has no objection to sub- 
mitting any claims or unresolved issues involved in the 
present motion to Board No. 241 for prompt adjudication. 


18. Claims and grievances on behalf of individual em- 
ployees of the carrier represented by the BRT are subject 
to the provisions of an agreement between the carrier and 
the BRT, dated May 27, 1949, which agreement, entitled 
“‘Time Limit on Claims,’’ provides as follows: 


(a) All claims for time will be filed in writing by 
the employee involved or his authorized representa- 
tive with the officer of the company designated to re- 
ceive same, within sixty (60) davs from the date of the 
occurrence on which the claim is based. Should any 
claim be denied, the carrier will within ten (10) days 
from the date same is filed, notify the employee or his 
representative of the reasons for such disallowance. 
If not so notified, the claim shall be considered valid 
and paid, but this shall not be considered as a prece- 
dent or waiver of the contentions of the carrier as to 
other similar claims. 


(b) If any claim denied by the management under 
the provisions of paragraph (a) is to be appealed, 
such appeal must be filed within sixty (60) days from 
the date of the letter of disallowance or the claim will 
be considered void, but this shall not be considered as 
8 precedent or waiver of the contentions of the em- 
ployees or the organization representatives as to other 
similar claims. This sixty (60) day limitation is appli- 
cable to appeals up to and including the highest officer. 
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(ce) All decisions of the management up to but not 
including the Director of Personnel will be made in 
Writing as promptly as possible but in no event later 
than thirty (30) days from the date of receipt of the 
appeal. Decisions of the Director of Personnel shall 
be made in writing as promptly as possible, but in no 
event later than thirty (30) days after the termination 
of conferences held pursuant to the request for appeal. 
If the decisions of the management are not rendered 
within the limitations specified, the claims shall be 
considered valid and paid, but this shall not be con- 
sidered as a precedent or waiver of the contentions of 
the carrier as to other similar claims. 


(ad) The limitations established herein may be ex- 
tended by mutual agreement. 


In addition, claims and grievances on behalf of individual 
employees of the carrier represented by the BRT are sub- 
ject to the following Paragraph No. 2 from Section 4(c) of 


a National Agreement dated December 12, 1947, to which 
the carrier and the BRT were parties, relating to ‘‘Time 
Limit on Claims’’: 


2. This paragraph number 2 shall become a part of all 
schedules, effective February 1, 1948: 


Decision by the highest officer designated by the car- 
rier to handle claims shall be final and binding unless 
within one year from the date of said officer’s decision 
such claim is disposed of on the property or proceed- 
ings for the final disposition of the claim are instituted 
by the employee or his duly authorized representative 
and such officer is so notified. It is understood, how- 
ever, that the parties may by agreement in any par- 
ticular case extend the one year period herein re- 
ferred to. 
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19. Most of the claims on behalf of individual employees 
asserted in the Decker Affidavit have been presented and 
prosecuted in the manner prescribed by the contractual 
provisions quoted in paragraph 18 above. However, I 
have not been able to determine whether that is true of 
all such claims in the short time available in which to pre- 
pare the carrier’s response to the Brotherhood’s motion. 


/s/ J. W. Hawers, Jr. 
J. W. Hammers, Jr. 


Crry or St. Lovis : 
Strats or Missouri } late 
Subscribed and sworn to before me this Sth day of Febra- 
ary, 1966. 
/s/ Rosy J. FauuMan 
Notary Public 


My Commission expires July 15, 1969. 


Order 


The Brotherhood of Railroad Trainmen having filed a 
motion for supplemental relief against the Terminal Rail- 
road Association of St. Louis on January 24, 1966; con- 
sideration having been given to the memoranda and other 
papers filed by the parties and to the arguments of counsel; 
and the Court having rendered an oral opinion on March 
3, 1966, setting forth the Court’s conclusions with respect 
to the aforesaid motion; 


Tr Is Heresy Orperep, for the reasons set forth in the 
Court’s opinion, that the motion by the Brotherhood of 
Railroad Trainmen for supplemental relief against the 
Terminal Railroad Association of St. Louis be, and it here- 
by is, denied, without prejudice, however, to its renewal if 
the question in dispute as to the rights of ““protected’’ em- 
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ployees is submitted to Arbitration Board No. 282 and a 
diferent conclusion than is stated in the Court’s opinion 
is reached by the Board with respect thereto. 


Dated: March 9, 1966, 


s/ AuexanpeR Hourzorr 
United States District Judge 


Notice of Appeal 


Notice is hereby given that Brotherhood of Railroad 
Trainmen, one of the parties in this proceeding, hereby 
appeals to the United States Court of Appeals for the Dis- 
trict of Columbia Circuit from the Order denying the motion 
by the Brotherhood of Railroad Trainmen for supplemental 
relief against the Terminal Railroad Association of St. 
Louis, entered in this proceeding on March 9, 1966. 


Mittoxs Kramer 
Attorney for Appellant 
Brotherhood of Railroad 
Trainmen 
Commonwealth Building 
1625 K Street, N. W. 
Washington, D. C. 20006 
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TRANSCRIPT OF PROCEEDINGS — MARCH 3, 1966 


PROCEEDINGS 


The Deputy Clerk: Miscellaneous Case No. 41-63, Cer- 
tain Carriers versus Certain of Their Employees. 

Are counsel read? 

Mr. Kramer: Ready. 

Mr. Shea: Ready. 

The Court: Mr. Kramer, I believe this is your motion. 

Mr. Kramer: Your Honor, may I introduce Mr. John 
Haley, Illinois and Missouri. 

Mr. Haley has appeared in proceedings in Miscellaneous 
41— 

The Court: He has been admitted pro hae vice. 

Mr. Kramer: This is a different proceeding, Your Honor. 

The Court: Oh. Well, do you move his admission? 

Mr. Kramer: Pro hac vice, yes. 

The Court: You may be admitted pro hac vice, Mr. 
Haley. 

Mr. Kramer: Thank you, Your Honor. 

The Court: You may proceed. 

Mr. Haley: May it please the Court, this is a motion 
of the Brotherhood of Railroad Trainmen to require the 

Terminal Railroad Association of Saint Louis, Mis- 
3 souri, to comply with the part of the Award of Arbi- 

tration Board 282—that part of the Award relating 
to the employee protection, and to require the Terminal 
Railroad to make restitution to its employees who have 
been deprived of employment by reason of the violation of 
the Award by the Terminal Railroad Association. 

I should say at the outset that the Terminal Railroad As- 
sociation of Saint Louis is purely a switching railroad. It 
is not a road haul railroad. It operates and does switching 
work in the metropolitan Saint Louis, Missouri, area, hav- 
ing three switching district in Missouri on the west side 
of the river and three in Illinois, from Granite City, Alton, 
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Madison, Illinois, East Saint Louis, Llinois, to Dupo, Ili- 
nois. 

The basis for this motion and the invocation of the juris- 
diction of this Court stems from the statements of this 
Court in a matter, In re Certain Carriers, which was de- 
cided by this Court on May 11, 1964, in which the Court 
enjoined a strike by the Brotherhood of Locomotive Fire- 
men and Enginemen against the implementation of the 
Award of Arbitration Board 282. 

In that opinion the Court said that, ‘‘If the railroads 
take any step in carrying out the Award which later turns 
out to be erroneous, any employee’’—this is 229 Fed. Sup., 

Your Honor. 
+ That ‘‘If the railroads take any step in carrying 
out the award which later turns out to be erroneous, 
any employee who has been damaged in the meantime must 
receive full restitution. 

“There is no question that this would be the legal obli- 
gation of the railroads if such a situation arises.”’ 

We also invoke the jurisdiction of this Court because of 
the statements made by this Court in the matter entitled 
In Re Certain Carriers, reported in 240 Fed. Sup., at page 
290, an opinion by this Court on April 5, 1965, wherein the 
Brotherhood of Locomotive Firemen and Enginemen sought 
an order requiring compliance with the award in the pay- 
ment of certain firemen who, it was contended, had been 
improperly discharged or relieved from their positions and 
the Court said this: 

“Tt is the view of this Court that it has authority to en- 
force the award and to prevent its violation.’’ And, con- 
tinuing, ‘‘That this Court enjoined the organizations of 
railroad employees from trying to interfere with the appli- 
cation and enforcement of the award and to frustrate it. 
By the same token the Court would enjoin the railroads 
from failing to comply with the award.”’ 

Then, continuing, or we further base this motion on the 
statement made by the Court after the matter before the 
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Court in the last mentioned opinion had been referred 
5 to Board 282 for further interpretation, and this 

opinion is reported in 241 Fed. Sup., page 1004, and 
it was an opinion rendered June 7, 1965. 

In that opinion, the Court had this statement to make, 
and to sect out what the nature of the claim was, which is 
similar to the one that is involved in the case before the 
Court at this time, on this motion: ‘‘It is claimed that as a 
result of the decision of the Board, the 79 employees whose 
employment had been terminated under the employer’s 
construction of the award are entitled to additional pay 
for the additional period during which they would have 
worked had the interpretation of the Board been applied 
to them in the first instance.’’ 

The Court went on to say that the employees were not 
before the Court and the Court would not undertake to 
adjudicate their individual differences, but went on to say 
that, ‘‘This Court has, however, the right to annex condi- 
tions to the continuation of its injunction and on that theory 
it will make a ruling as to the substantive rights of these 
79 employees by analogy to an interlocutory Judgment, and 
then leave to a local tribunal the adjustment and computa- 
tion of individual claims. 

“The Court is of the opinion and so rules that the em- 
ployees in question are entitled to be paid compensation 

that they would have earned had the Railroad pro- 
6 ceeded and had their employment been terminated 

in the manner indicated in the construction of the 
award as recently rendered by the Board.’’ 

Those being the pronouncements of this Court, this 
motion is based upon the jurisdiction of this Court as ex- 
pressed in those opinions. 

The particular question that arises here, arises out of 
Article III, of the Award of Arbitration Board 282, that 
portion of it which relates to employee protection. 

Section D(1) of Article III defines the protected em- 
ployee. 
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That provision is not in dispute here. All of the em- 
ployees on behalf of whom this motion is made are pro- 
tected and were protected employees within the meaning 
of the Award. I take it there is no question about that. 

Paragraph D(2) of Article III of the Award of Arbi- 
tration Board 282 provides, and I will read that portion 
of it, sequentially omitting parts that I believe are not 
pertinent here. That is, I will read the parts I believe are 
pertinent. 

‘*4 ‘protected employee,’ shall retain his rights to yard 
service assignments’’—that being all we are concerned 

with here since the Terminal has only yard service 
7 assignments—‘‘for which he is qualified, as provided 

by rules in effect on the day preceding the day this 
Award becomes effective, to the extent that such positions 
are available to him in his seniority district, unless and 
until retired, discharged for cause, or otherwise removed 
from the carrier’s active working lists of yard brakemen 
or helpers by natural attrition.’”’ There is a proviso fol- 
lowing that, ‘‘That no such ‘protected employee’ shall have 
any right to jobs or positions that the carrier may discon- 
tinue pursuant to the provisions of this Award if other 
employment in any such classes of service,’’—that would 
be yard service here—‘‘for which such employee is quali- 
fied, is available to him in his seniority district.’’ 

Now, I thought for the purpose of illustrating the argu- 
ment it might be helpful to the Court to have a chart which 
I have prepared and have furnished copies to counsel for 
the carriers, and which I would like at this time to pass to 
the Court. 

The Court: I will be glad to have it. 

Mr. Haley: In the column on the left-hand side, I have 
used three jobs as they were designated and as they appear 

in the Award of Special Board of Adjustment, and in 
8 the exhibits attached to the motion, being the first 
three jobs that are mentioned in that motion. 
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So for the purpose that we may have a clear understand- 
ing of what I am talking about, I would suggest the Court 
assume that this is a complete yard consisting or having 
in it only these three jobs. 

It can be multiplied, of course, by as many jobs as there 
were. 

Assume that there were these three jobs, the 7 a.m. Bum 
& Bridge job, the 8 a.m. Bridge No. 1, and the § a.m. Bridge 
No. 2 job. 

Now, under the rules in effect on the day preceding the 
effective date of the Award of Arbitration Board 282, those 
jobs required, as the exhibit shows, a foreman and two 
helpers each, or a total of nine men. 

Assuming that the employees listed under the column 
headed Protected Employees were all employees of the 
Terminal in that yard or on that day, all of them protected, 
those jobs would normally—again assuming that there is 
seniority order—we will not argue seniority here—but that 
Mr. A, B, C, ete. through Mr. I, were available for work 
on that day. 

Then under those rules, each of those men would be 

assigned to work on each of those jobs. 
9 Now, that would leave three men left over. Those 
three men were known as extra men. They worked, 
under the rules in effect immediately prior to the effective 
date of the Award of Arbitration Board— 

The Court: Which of these are the extra men? 

Mr. Haley: The Switchmen, J, K and L. 

The Court: Yes. 

Mr. Haley: Now, in the ordinary course of the work, if 
Switchman A is sick, or on a vacation, his position would 
be filled by Switchman J, K, or L. 

Those were the circumstances under which Switchmen 
J, K and L would have an opportunity to work, and that 
would be the only opportunity that those men would work. 

Now when the Award of Arbitration Board 282 became 
effective, to provide protection, these men, Switchmen J, 
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K, and L were protected men, but the crew consist estab- 
lished prior to that Award did not guarantee them work. 
It only provided for work in the event of the absence of a 
man senior to them. 

So then I want to depart from that at this time. In—I 
believe it was January 31, 1964, a year after the Award of 
Arbitration Board became effective, the Terminal Railroad 

Association served a notice proposing to reduce the 
10 minimum crew consist of 106 crews. That was not 

all of the crews from the Terminal, but 106 crews 
they proposed to reduce the consist. 

The parties could not agree and a special board was 
held, under the provisions of the Award of Arbitration 
Board 282. 

That Board made its Award on October 16, 1964 by which 
it authorized a reduction in the minimum consist of 104 of 
the 106 crews by authorizing the elimination of one posi- 
tion in each of those crews. 

It denied the carrier’s proposal to reduce the minimum 
crew consist in the other two. AsI said before, there were 
other crews which were unaffected by the notice. 

So back to our exhibit, the crew consist authorized by 
the Special Board Award would be set out under the head- 
ing Crew Consist Authorized by SBA Award. 

That would provide a minimum crew for each of these 
three jobs, the 7 a.m. and the two 8 a.m. Bridge jobs, of 
a foreman and one helper each. 

So that if that crew consist were all that was given effect, 
it would require only Switchmen A through F to maintain 
or to fill those crews and it would then put Switchmen G 

through L on the extra list. 
11 They are protected employees. 

After the Special Board Award was made, there 
followed a period of about six months where the carrier 
undertook to implement the Award and various methods 
were tried with various disagreements between the Brother- 
hood and the carrier, much of which is in the affidavit of 
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Mr. Hammers which is filed here, to which we did not file 
a counter affidavit although there are what we consider 
to be erroneous statements made. 

We did not do it because the claims made here relate 
to a period subsequent to that. 

However, if the Court should desire that cleared up or 
if the Court has a view that that is material to this matter, 
we should like leave to file a counter affidavit. 

So unless that is going to play some part in the decision 
of the Court, which we believe it should not, we have not 
done it. 

However, if it is we should like leave to file a counter 
affidavit. 

But following that, in May after this six months’ attempt 
at the implementation of the Special Board Award, as Mr. 
Hammers said, the carrier determined that it would and it 

did refuse to man positions in these crews in accord- 
12 ance with the rules in effect the day before the effec- 

tive date of the Award of Arbitration Board 282, 
and has manned crews only in accordance with the Award 
of the Special Board of Adjustment, the result of which 
has been to deprive protected men of employment that 
they otherwise would have had if the Award of Arbitra- 
tion Board 282 had been complied with and the carrier had 
continued to man crews in accordance with the rules in 
existence prior to the date of the Award of Arbitration 
Board 282, and prior to the Award of the Special Board of 
Adjustment. 

There is no contention that there was other work avail- 
able to any protected man. The only work available was in 
crews manned in accordance with the rules in effect prior 
to the Award of this Special Board of Adjustment. 

The Court: May I interrupt you? 

Mr. Haley: Certainly. 

The Court: I want to ask you a question for information. 

Now, you have stated the first crew in your diagram was 
reduced from a foreman and two helpers to a foreman and 
one helper. 
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Now, if either the helper or the foreman were sick on a 
particular day or were on a vacation, then one of the 
extra men would be put in his place? 

Mr. Haley: You are right, Your Honor. 
13 The Court: There is no question about that? 
Mr. Haley: No question about that. 

The Court: Now, is it your contention, however, that 
they should put an extra man for a third place, if the 
extra man was not working? 

Mr. Haley: Right, because that would be in compliance 
with the rule in effect the day before the Award. 

The Court: Now, on what theory do you claim that the 
size of the crew as it was before the Award should deter- 
mine the rights of the extra man rather than the size of 
the crew as ordered by the Award? 

Mr. Haley: By the Special Board. 

The Court: Yes. 

Mr. Haley: I base it upon the express language of the 
Award of Arbitration Board 282. 

The Court: What is that? 

Mr. Haley: That being this appearing in Article TIT, 
Paragraph D(2), and I would—if the Court will follow 
with me, I would 

The Court: I have that before me. I will be very glad 
if you will point out what you rely on. 

Mr. Haley: All right. 

‘* 4 ‘protected employee,’ known and designated as pro- 

vided in paragraph D(1) of this Award,’’—and for 
14 this purpose all of these employees are protected— 

‘*shall retain his rights to and obligations to pro- 
tect”-—we are not concerned with road—‘‘yard service 
assignments (including all assignments in miscellaneous 
and unclassified road services’’—we are not concerned 
with— ‘‘and all assignments in transfer, belt line, and mis- 
cellaneous yard services)’’—now, here it comes—‘‘for 
which he is qualified, as provided by rules in effect on 
the day preceding the day this Award becomes effective, 
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to the extent that such positions are available to him in 
his seniority district, unless and until retired, discharged 
for cause, or otherwise removed from the carrier’s active 
working lists.’’ 

The Court: Well, what if the position is abolished, be- 
cause that is what the Award of the Special Board did, 
abolish one position. 

Mr. Haley: I don’t think it abolished the position, Your 
Honor. It authorized the carrier not to fill it if, as, and 
when it was not necessary to fill it to provide work for a 
protected employee. 

I would say that the position could not be abolished 

until—in accordance with the terms of this Award— 
15 until the number of protected men had by attrition 

been reduced below the number that would have 
been required by rules in effect on the day preceding the 
effective date of this Award. 

The Court: Now, I am a little bit puzzled. 

As a matter of grammer, what does the clause ‘‘as pro- 
vided by rules in effect on the day preceding the day this 
Award becomes effective’’ modify, or limit? 

Mr. Haley: I think it refers to and incorporates into the 
Award the provisions of the existing collective bargaining 
agreement that was between the parties establishing a 
minimum crew consist on the day before the Award of 
Board 282 became effective. 

The Court: There is an ambiguity there, Mr. Haley, is 
there not? 

Mr. Haley: Well— 

The Court: Because when we think of the old rule of 
grammar that a clause or a phrase is deemed to refer back 
to the nearest word that is reasonably possible, I thought 
when I first read it that the words ‘‘qualified, as provided 
by rules in effect,’’ etc., meant to limit or modify the word 
‘‘qualified’’—they were qualified under the rules that were 
in effect. 

That is what I thought that meant offhand. 
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16 I did not think it through. 

Mr. Haley: The context in which I suggested it, 
Your Honor, I believe has been the meaning which has 
been given to it by the Board all the way through and by 
the parties to it. 

Otherwise the Special Board of Adjustment’s purpose of 
it was to modify rules that were in effect. 

The Court: In other words, your position is that a pro- 
tected employee who finds himself on the extra list is en- 
titled to be called to fill a position if there is no other 
work available on a particular day, even if the position 
were abolished? 

I used the word ‘‘abolished.’? You apparently do not 
agree with the word ‘‘abolished.’’ 

I do not like to use the jargon of an industry because 
that is often confusing. They use the word ‘‘blanked.’’ 

Mr. Haley: Yes. 

The Court: Now this job has been blanked. I take it 
the job is non-existent? 

Mr. Haley: I think we have gotten into some termi- 
nology that is misleading, Your Honor, and that is the 
purpose I did not use the word ‘‘blanked.”’ 

The Court: I know you did not. 
17 Mr. Haley: But— 
The Court: I have seen it used. 

Mr. Haley: It has been and {} is in this very much. But 
to state what I understand it to mean—and that is one 
reason I prepared this schedule here. 

The Court: I think this schedule is very helpful and I 
think it narrows down the question very much. 

I think I understood the question from reading the 
papers, namely, going back to your schedule, here on the 
two jobs to the left, if the person filling either one of 
them is absent, then a man on the extra list who is a 
protected employee is entitled to be put in it. 

But you say that a man on the extra list is entitled to be 
put in for the third job that is abolished. 
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Mr. Haley: Right, Your Honor. 

The Court: Is that what the issue is? 

Mr. Haley: Yes. 

The Court: Well, now, that is a question of construing 
the Award, is it not? 

Mr. Haley: Well, Your Honor, I think it is a question 
of giving effect to the language of the Award. I think the 
language is sufficiently clear that it doesn’t admit of any 

argument. The language as I read it is so clear to 
18 me that it merely requires saving that the railroad 
should do what the Award says to. 

The Court: Well, has either side tried to submit this 
question to the Arbitration Board? 

Mr. Haley: No, they have not, Your Honor. 

The Court: Very well. You may continue. 

Mr. Haley: To continue with this, the carrier has now 
taken the position that this method of handling the men 
is in accordance with what they understood in May of 1965 
to be the meaning of the Award. 

But, Your Honor, I submit that the affidavit of Mr. 
Hammers and the Exhibit D attached to it, stating the 
way in which the carrier immediately acted under the 
Award of the Special Board is entirely consistent with the 
position we maintain here. 

In that Exhibit D attached to Mr. Hammers’ affidavit 
this is what he says was the way in which the carrier 
initially operated under the Award. 

It says here that these were the Principles to Govern 
Implementation of Award of Special Board of Adjustment. 

Paragraph 1 directed that ‘‘To the extent possible, non- 
blankable vacancies will be filled from the extra board by 
available ‘protected’ extra men.’’ 

Now, I understand the non-blankable vacancies to 

19 be those crews which were unaffected by the Award 

of the Special Board so that there was no authority 
granted to— 

The Court: May I ask you what page that is? 
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Mr. Haley: Your Honor, that would be— 

The Court: I want to have it before me. 

Mr. Haley: It isn't numbered as a separate number. 

The Court: I see. 

Mr. Haley: But it is Exhibit D attached to Mr. Ham- 
mers” affidavit. 

The Court: Exhibit D? 

Mr. Haley: Exhibit D, A, B, C, D. 

The Court: Well, what is that document? 

Mr. Haley: It is just a copy of instructions issued— 

The Court: I see. 

Mr. Haley: In the implementation of the Award. It is 
referred to on page six of Mr. Hammers’ affidavit. 

The Court: I have it. What paragraph are you refer- 
ring to? 

Mr. Haley: The first paragraph, Your Honor, where it 
is provided that ‘‘To the extent possible, non-blankable 
vacancies will be filled from the extra Board by available 

‘protected’ men.”’ 
20 That, as we talked a moment ago, would be a 
crew that was unaffected by the Award of the Spe- 
cial Board wherein one of the members of the crew was 
off sick or something. 

The Court: That is not involved here? 

Mr. Haley: That is not here involved. 

Then the next sentence. ‘‘Any remaining available ‘pro- 
tected extra men will be used to fill vacancies on blankable 
positions,’’ which I understand to mean those positions 
which were provided for by rules in effect the day preced- 
ing the effective date of the Award of Arbitration Board 
282, but which a Special Board of Adjustment had con- 
eluded need not be filled except—or could be a crew worked 
with fewer than the number fixed by the original agree- 
ment. 

The Court: I am asking you for information now. Is 
there any distinction between a blankable position and a 
blanked position? 
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Mr. Haley: As I understand that, Your Honor, it means 
this: 

A blankable position is one which a Special Board of 
Adjustment has said need not be filled. 

A blanked position would, as I understand it, arise in— 
it would be a position that need not be filled in any event. 

To use our illustration again, and this is where 
21 we get into some terminology—take one of these 
three jobs, we have two Bridge jobs that go to work 

at 8 o’clock. 

Suppose because of a decline in business there was not 
enough work for Bridge Job No. 2. That job might be 
abolished by the carrier. 

In that event that engine that did that work would not 
work any more, and in the usual course of events those 
employees who worked on that engine or on that $ am., 
Bridge No. 2 job, would have to seek other positions to 
fill in accordance with their seniority, and through a proc- 
ess of bumping would fill it. 

On the other hand, we can get to a blanked position in 
this way. 

Assuming our yard of three jobs as we have set out 
here, one at 7 o’clock and two 8 o’clock jobs, if the number 
of employees available to fill those jobs was reduced so 
that—let’s go over to the Special Board Award—that 
Award provides for six positions on those three jobs—if 
the number of protected men by attrition was reduced be- 
low six, then the carrier migh blank permanently one job 
or one position on one of those crews. 

The Court: Well, let me ask you about this. Suppose, 
for example, the Board held—I am talking about a Special 

Board—that the crew must consist of a foreman 
22 and a helper. Would the railroad be permitted to 
run a foreman without a helper? 

Mr. Haley: No, Your Honor. 

The Court: I should not think so. 
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Mr. Haley: No. I made a mistake, Your Honor, and I 
want to correct it. 

Until the number of protected men got to be less than 
the nine men that were originally required by the rules, 
then and only then could the carrier blank one of those 
jobs permanently in accordance with the Award of the 
Special Board. 

So let me make it plain. Those three jobs as set up under 
rules in etfeet— 

The Court: I am going to interrupt you, if I may. 

Mr. Haley: Yes, certainly, Your Honor. 

The Court: Because that still is not clear to me. If the 
Board—I am talking about the Special Board—says that it 
is sufficient for each of these crews to be composed of a 
foreman and a helper, suppose enough men resigned or 
retired so that there are only five left instead of six. 

Would the carrier be authorized to work one of these 
engines without a helper? 

Mr. Haley: No, Your Honor. 

The Court: I should not think so. 
3 Mr. Haley: No, Your Honor. 

The Court: They would go out in the market and 
hire— 

Mr. Haley: They would have to go out and hire one. 

If I could go back and correct the mistake I made a 
moment ago, back to the first column, and we have the 
three jobs which, under the old rule, we will call it, would 
require nine men. 

Now one job on each of those crews we would call blank- 
able because the Special Board authorized the blanking or 
the operation of that crew with one less helper. 

Now on the days that—or let’s go a step further. Then, 
by attrition, since nine men were required under the old 
rule, when we got to eight men left of those protected men, 
then the railroad would be entitled to blank one of the 
helpers’ positions on one of those jobs and thereby adopt 
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or put into effect the Award of the Special Board of 
Adjustment. 

Then when it got to seven, the railroad could blank an- 
other helper position. 

The Court: Now, I want to make sure that I understand 
your contention. 

Do you contend that after those two jobs were blanked 
that if there are extra men who are not working, that those 

extra men would have to be put on that job for that 
24 particular day even though the job was blanked? 
Mr. Haley: Well, it couldn’t be blanked until 
there were fewer protected men than the number required 
by the old rules. 

The Court: I see. 

Mr. Haley: Then when that occurred, the job could be 
blanked and then it would be filled in accordance with the 
Special Board Award, but until the number of protected 
men was reduced below the number required by the rule 
in effect prior to the Special Board Award, the carrier 
would be required to fill those positions in order to pro- 
vide employment for the protected men. 

When those protected men had been given employment 
either under the rule in effect prior to the Special Board 
Award or in some other crew that wasn’t affected by the 
Special Board Award, then the carrier’s obligation has 
been fulfilled, but until that time it had not. 

The Court: Now, let me ask you another question, if I 
may? 

Mr. Haley: Certainly. 

The Court: If you do not mind my interrupting you. 
As I understand one of the interpretations or one of the 
answers of Board 282, it is a compliance with the Award— 

taking the first column, if the Special Board provides 
25 that each of the crews of three may be reduced to 

a crew of two, it is compliance with the Award if the 
third man in each instance is put on the extra list, is not 
that so? 
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Mr. Haley: No, Your Honor. I think that goes—under 
the interpretation it is permissible to put a protected man 
on the extra list. 

The Court: Exactly, so the carrier would have a right 
to take the second helper of each of these crews and put 
him on the extra list, would it not? 

Mr. Haley: To that extent we are— 

The Court: There is no question about that. But you 
claim that they cannot run these engines with a crew of 
two so long as there are available men on the extra list 
who are not working. 

Mr. Haley: Right, because that is a necessary result if 
we give effect to the provisions of the Award of Arbitra- 
tion Board 282 provided for protected men, because it does 
not distinguish or make any difference as between whether 
an extra man, a regular man, whether he is on an extra 
list, or a regular list, it entitles a protected man to work 
and the only limitation upon the work is the rule in effect 
the day preceding the effective date of the Award of Arbi- 
tration Board 282. 

The Court: May I ask you this for information? 
26 Prior to the present action of Board 282, how 
were these extra lists created? 

Mr. Haley: They were created as will appear from the 
affidavit of Mr. Decker attached to the motion in this case 
and I will explain it. 

The extra list was created by the carrier employing men 
and placing—as they were employed they went on a senior- 
ity list and the extra board on the Terminal Railroad Asso- 
ciation, as on some other railroad, being known as a 
seniority board—the extra board would consist of all of the 
men on the seniority list for whom there were not vacan- 
cies on the crews that worked a particular day. 

The Court: In other words, the carrier kept in its employ 
more men than were needed on any one particular day, is 
that it, in order to fill possible vacancies? 

Mr. Haley: Right, Your Honor. 
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The Court: The men at the bottom of the list were on 
a so-called extra list, is that it? 

Mr. Haley: Yes, which would vary in number from day 
to day, depending upon the number of vacancies to be filled 
because of men being off sick or laying off or taking vaca- 
tions. 

Now, the carrier’s interpretation—the interpretation by 

the Board that the Court referred to said that it was 
27 permissible for a carrier to transfer a protected 

man from, let’s say from the 7 a.m. Bum and Bridge 
job, to the extra list to mect the needs of the extra board 
which could only mean to fill a vacancy on another crew 
in the same yard, but the interpretation went on to say 
that in the event of a decline in business the protected 
men would have to be returned to the crew from which 
he came before he could be laid off, thereby guaranteeing 
him employment to the extent that employment was pro- 
vided for by the rules in effect prior to the Award of the 
Special Board of Adjustment, and authorizing the removal 
of a protected man from those positions only to do other 
work. 

I think the Court observed that in the impeachment pro- 
ceeding in this case, that this Award did not displace men, 
it displaced positions, and that men would continue to work 
until by attrition the work force was reduced to the point 
where a reduced minimum crew was possible with the then 
remaining men and until that time the protected man was 
entitled to employment—perhaps not on the same crew he 
had been working on, but employment to the extent that 
employment would have been available to him without the 
Award of Arbitration Board 282 or a Special Board of 
Adjustment. 

That is what the Terminal Railroad has refused since 

last May to do or did it before initially, and that is 
98 what we ask this Court to order the Terminal to do, 
to provide employment to the extent the rules in 
effect the day prior to the effective date of the Award of 


98 


Arbitration Board 282 would permit that employment, 
being the thing that the Terminal has since last May re- 
fused to do and has deprived protected men of employ- 
ment and of work on the days that are listed in the exhibit 
attached to the motion. 

I think that is all, Your Honor. 

The Court: Let me ask you a question for information, 
which does not affect this case, but it is Just a matter of 
curiosity. 

What is the practice, are the men on the extra list sup- 
posed to appear every morning to see if there will be work 
for them? 

Mr. Haley: Your Honor, it is worked that either they 
appear or they report by telephone that they are available, 
and it would vary from yard to yard, but it is called 
shining on the railroad. They shine at the time the board 
is marked. but shining can be done either by telephone or 
in person, and it varies from yard to yard. 

Of course, in what we ask here, it would be necessary 
to establish that a man had made himself available for work 

on the day on which he claims he was refused work 
29 because of the misapplication of the Award, but we 
have to show this. 

The Court: That would involve trial of numerous little 
claims, would it not? 

Mr. Haley: Of course, it might require that. I doubt it. 
I think the parties would be able to settle that matter from 
the record they have. 

The Court: Whether John Jones reported on a particular 
morning or not, would there be a record of that? 

Mr. Haley: Yes, Your Honor, there is. 

The Court: Anyway, it would require an awful lot of 
meticulous detailed evidence, would it not? 

Mr. Haley: It might at that. There are, of course, local 
facilities that that can take care of that matter. There 
was the same situation in the matter with the Firemen. 
That would have to be determined but the records are 
there from which it can be established. 
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Probably it would never go that far. I think the records 
are sufficiently complete. 

The Court: Are there records such as this? Suppose it 
is sufficient to report by telephone. Would there be a 
record showing that John Jones telephoned in? 

Mr. Haley: Yes, Your Honor, a record is made of that 
as well as that Bill Smith called in and laid off. The 

caller keeps that record day by day and the record 
30 is there of who called in and reported, and who 

called in and marked off, as the railroad men say, 
and who was assigned to this job and who worked and how 
long the job worked and the record is complete. It is a 
matter of collation of records to answer this question. 

I think anything else I have I will reserve in reply to 
Mr. Shea. 

The Court: All right. Mr. Shea. 

Mr. Shea: May I express my appreciation to the court 
for adjourning this hearing to permit me to attend the 
services of Mr. McConnaughey. 

The Court: Birth and death supersede everything. 

Mr. Shea: If the Court please, you have these papers in 
your file but it is sometimes more convenient for you to deal 
With them in separate documents. J just intend to make— 

The Court: Thank you very much. 

Mr. Shea: —one or two references to those and I think it 
will be easier for you to have the individual documents. 

At the outset, Your Honor, may I note that of course 
this is merely illustrative material. 

The Court: Of course. 

Mr. Shea: It does not undertake to represent facts 
31 that are shown of record. 

The Court: I understand that. Perhaps this is an 
over-simplification. 

Mr. Shea: Over-simplification and I think probably not 
representative of the actual facts. It hasn’t been repre- 
sented to you that it was, but I thought I should clarify 
that. 
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Now, the difficulty with the argument which is made by 
opposing counsel is that he asks you on his authority to 
accept an interpretation of the Award which is quite incon- 
sistent with the interpretation that has been put on the 
Award by Board 282. 

Before coming directly to that, may I undertake briefly 
to give the Court some modest detail of the facts in this 
case. 

After negotiations which proved fruitless, a Special 
Board of Adjustment was called and it made a determina- 
tion that the carrier was entitled to eliminate the third 
man in 104 positions and otherwise rejected its claims. 

The carrier made every effort to handle this in a way 
that, so far as I am able to see, was most considerate of the 
men. 

To begin with, with the concurrence of the general chair- 

man, they eliminated no positions. They provided 
32 only that if the extra board were exhausted, then, to 

use the jargon, blankable positions, positions which 
they were permitted to eliminate but were continuing on in 
order to provide work for the protected men—in the event 
the board was exhausted and a blankable position became 
vacant on a particular day they would not fill it, or if a 
non-blankable position, one of the ten percent that had been 
vetoed, became vacant, they would fill it from a person on 
a blankable position in the locality and on that particular 
shift. 

The general chairman became dissatisfied with that be- 
cause apparently it was his feeling that this resulted in 
more senior men being shifted from the blankable positions 
to the non-blankable positions and so the carrier then re- 
bulletined all the positions so they could take their posi- 
tion on a seniority basis. 

The general chairman was still dissatisfied and appar- 
ently because the head man on a non-blankable position 
might be forced to take a non-head-man position on a non- 
blankable position, in a non-blankable crew, and so to try 
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to meet that, the carrier blanked some of the blankable 
positions. 

I am sorry to use this jargon, but it has become so im- 
mured in this that I think the easiest way is to communicate 

with it. 
33 So the carrier now in an attempt to meet the 
general chairman’s problems blanked some of the 
blankable positions forcing junior men on to the extra 
board, but undertook to guarantee five days’ employment 
to each man on the extra board. 

The gencral chairman was dissatisfied with this and 
appeared to take the position that the persons on the extra 
board were entitled to seven days’ work, if they presented 
themselves. 

At this point the carrier decided that having made all 
of these efforts, that the best he could do was to observe 
the Award and the interpretations of the Award and there- 
fore proceeded to do that. 

Now, as I said, the difficulty with the argument which 
Mr. Haley has put forth here is that it is at odds with the 
interpretations of Board 282. 

What he is saying, if I anderstand him correctly, and in 
the initial affidavit they were apparently saying that a man 
on the extra board was entitled to work every day if he 
appeared and was available, but in the supplemental 
affidavit, it cuts that down to five days, but he is entitled to 
work five days even though in order to be afforded that 
work he must be made available—there must be made 
available to him a position which has been eliminated, 

which has been blanked. 
34 Now prior to the effective date of the Award, this 
board operated rather unlike those with which you 
are accustomed. 

The union wasn’t much interested in the number of men 
on the board because each day it wasn’t a matter of first-in, 
first-out, on the board, but each day when the board was 
marked up the most senior man got the first job, the next 
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most senior man the next job, ete., so that only junior men, 
very Junior men would not find themselves employed. 

You remember the boards that you have heard about 
before, there would be ten men on the board and they would 
rotate, but not on this board. 

There was no provision under the rules limiting the 
number on the board, either by reference to mileage—you 
remember the kind of tests used in other boards—but it 
did provide that a person was not entitled to more than 
five days of employment and he might not be called for 
more than five days or for two shifts in any 24-hour period 
unless persons in regular employment—unless the extra 
board not only had been exhausted but persons in regular 
employment had had an opportunity to fill these vacancies 
on their days off and then the person on the extra board 
might be called for an additional day and, of course, in 
that event would get time and a half for the period over 

five days. 
35 Now, if the Court please, what is being complained 
of here, if I understand correctly, is that a man who 
has been forced to the extra board on some occasion doesn’t 
get five days of work. 

In point of fact, this extra board has been managed by 
the carrier in such away as to give relatively stable employ- 
ment to these persons. 

That doesn’t mean that they may never miss a day. But 
you will find, for instance, in the Hammers’ affidavit, which 
was one of the documents I handed to you, on page nine 
of that, in paragraph 16, that since the board has been 
conducted in the way it is being complained of, the carrier 
has paid in every month down through December, which 
was the last month that could be covered by this affidavit, 
has paid extra time: In June, 471, July, 298, ete. 

Now that means that the extra board did not have 
enough personnel on it on 471 occasions to meet the re- 
quirements of the extra board and so persons had to be 
paid time and a half. 
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So there can be no suggestion, it seems to me, in this case 
that the extra board has been managed in such a way as to 
deal unfairly with these men. 

So the question, so far as I can see, is the narrow 

36 issue, does the position that has been eliminated have 

to be opened up each time a man on the extra board 
appears and a day’s work isn’t available to him? 

Now how that position can be taken in the face of the 
answer of Board 282 to BRT’s questions 24 and 39, I find 
difficulty in understanding. 

May I refresh— 

The Court: What were those answers? 

Mr. Shea: —the Court’s recollection as to those answers? 
First, if you will turn to page 10 of the memorandum which 
I handed you. 

BRT Question No. 24 read as follows: 


“Under Section III, Part D(1) and D(2), carriers which 
have received awards from special boards under Section 
III, permitting them to make certain reductions in crew 
consist on particular crews pursuant to this Board’s Award, 
are taking the position that the Award permits them to im- 
mediately reduce the size of the specified crews by forcing 
‘protected employees’ to the extra boards, where these ‘pro- 
tected employees’ are deprived of all opportunity to work 
except to cover extra service and where they receive no 
compensation on any day when work is not provided for 
them by the carrier.’’ 


37 So far as I can see that is the identical complaint 
which is made here. 


““(a) Is the carrier permitted to make these reductions 
in crew size by forcing ‘protected employees’ otherwise 
entitled to regular employment to revert to the extra 
boards? 


‘“(b) If the Board’s answer to Part (a) is affirmative, 
then what ‘protection’ did the Board intend to provide for 
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‘protected employees’ against loss of employment or earn- 
ings due to the application of the Board’s Award?”’ 

The Answer: 

**The carrier is permitted to make reductions in crew 
sizes pursuant to awards from special boards under 
Section III by placing ‘protected employees’ on the extra 
board to meet the needs of the board, provided that such 
reduction does not increase the size of the extra board 
above that established by rule, practice, or agreement. 

**It is provided further that in the event of a subsequent 
deerease in the extra board because of a loss of business, 
men previously transferred to the extra board as a result 

of blanking of jobs shall be returned to regular 
38 assignments before any ‘protected employee’ on the 
extra board is laid off.’’ 

Now, of course, this was clearly in accord, if the Court 
please, with the proviso of D(2). 

The Court: If I may interrupt you, Mr. Shea, as I under- 
stand it counsel for the employees do not contest the right 
of the carrier to place these men on the extra board. All 
that they claim is that men who are on the extra board 
are entitled to be called for work for these blanked jobs if 
there is no other opportunity to work on a particular day. 
That is the next step beyond this, is it not? 

Mr. Shea: Well, quite clearly under this, it seems to me, 
they may not contest this, but this says you are entitled 
to blank a position and force the man to the extra board in 
order to meet the needs of the board. 

Now, as you will recall, the board held that so far as 
blankable positions were concerned, the man was entitled 
to be called from the extra board to fill a blankable position. 

You will remember that interpretation. 

But then they came to 39, which you will find on page 12, 
and undertook to assert that even where the position was 
blanked a man was entitled to be called from the extra 
board to fill the blanked position, which is the identical 
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second point, as I understood it, that opposing counsel is 
arguing this morning. 

39 The Court: Of course there is a little diffieulty in 
semantics. There seems to be a difference of opinion 

as to the meaning of blankable and blanked in relation to 

each other. 

What would we do if we used the ordinary meaning 
rather than these— 

Mr. Shea: Well, I agree, Your Honor, but it is so much— 

The Court: Certain jobs are abolished or eliminated. 
Those are synonyms. 

Now, I suppose these jobs are abolished that are ques- 
tioned here, are they not? 

Mr. Shea: Right. You have the two categories. You 
have the jobs that have been authorized to be abolished and 
have in fact been abolished. 

The Court: Yes. 

Mr. Shea: You have, on the other hand, the jobs 
authorized to be abolished but which have been continued 
in order to take care of the protected men, to afford 
protected men jobs. 

The Court: That is what I am not clear about. All the 
protected men can be put on the extra list, can they not? 
Therefore, you do not have to keep the job open, if it has 

been authorized to be abolished. 
40 If there is a protected man who has been filling 
that job and the Award authorizes that job to be 
abolished, then the carrier may abolish it and put the man 
they used to fill it on the extra list. , 

Mr. Shea: Well, I suppose the answer to 24 suggests the 
following limitation, that they can’t force them to the extra 
list if the board— 

The Court: That would make the extra list too long, is 
that it? 

Mr. Shea: Well, he can’t force them to the extra list if 
the result would be that it increases the size of the extra 
board above that established by rule, practice or agreement. 
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The Court: That is what I meant by saying they cannot 
force them on the extra list if the result would be to make 
the extra list too long. 

Mr. Shea: Yes—I mean, roughly. In short, they can’t 
play games with this. 

The Court: No. 

Mr. Shea: But they can force the men to the extra list 
to the extent of the need of the extra list and the extra list 
has never week in, week out afforded every man—I mean, 
there are periods when it does—afforded every man full 

employment except where you had a guaranteed 
41 extra list and they only get paid for the days they 
work. 

Now, they raised this question again in 39. I don’t know 
whether Your Honor has had an opportunity to read it. 
May I read it with you? 

The Court: If you wish. 

Mr. Shea: Yes. 

“The Atlantic Coast Line Railroad, in making effective 
an award of a special board under Arbitration Board 282’s 
Award, which granted permission to make certain crew 
consist reductions pursuant to the terms of the Award, im- 
mediately removed regular ‘protected’ men from blankable 
positions and reverted them to the extra boards and there- 
after refused to fill these blankable positions with ‘pro- 
tected employees’ or to pay them for their losses when this 
handling caused them to lose out on employment on a 
calendar day, or in any manner afford them the protection 
contemplated by Section III, Part D. Is our understanding 
correct that this carrier is in violation of the Award in the 
above-described handling, in the light of this Board’s 
answer to BRT Question No. 26?”’ 

No. 26 was the one which said so far as blankable 

42 positions are concerned, that is, positions regularly 

being filled in order to provide protected employees 

a position even though they were authorized to be 
abolished— 
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The answer— 

The Court: Mr. Shea, I wish the Board had said yes 
or no. 

Mr. Shea: Yes. 

The answer which is given— 

The Court: I hope nobody thinks that I am criticizing 
Board 282, because I have the utmost admiration for it. 
I think they have done a superb job, but I just wish that 
they had said yes or no and stopped. 

Mr. Shea: I understand, Your Honor, but as the question 
was framed that wasn’t easy for them. 

But the answer, in any event, is: 

‘‘This question is covered by the Board’s answer to BRT 
Question No. 24. The answer to BRT question 26 (a) in- 
volved the filling of a vacancy on a ‘blankable’ assign- 
ment, whereas the present question involves positions which 
have been blanked.”’ 

In short— 

The Court: I do not understand how this question 39 is 
covered by the Board’s answer to question 24 because 

question 24 involved the query as to whether a pro- 
43 tected man who had been filling a position that is 

authorized to be abolished, whether such a man may 
be put on the extra list and the answer was yes. 

Mr. Shea: Right. 

The Court: But here we have an additional step. Must 
the man on the extra list, if there is no other work avail- 
able, be called for work in the position that is authorized 
to be abolished? 

Now, they do not take that step in No. 39. 

Mr. Shea: I think— 

The Court: They refer to 26(a). What was that? 

Mr. Shea: Well, 26(a), if the court please, you will find— 
we do have this here. 

Yes, you will find that on page 11, if the Court please. 

Shall I read it with you, Your Honor? 

The Court: If you wish. 
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Mr. Shea: Yes. 

“We have been asked to clarify what we feel to be 
erroneous handling by carriers on certain railroads of the 
application of Section III, Part D of this Board’s Award, 
as exemplified by the following situation: 

“‘Yardman Jones, a ‘protected’ employee, is 

a regularly assigned to yard crew ‘A’, which crew 

a special board decided could be operated with a 
reduced crew consist pursuant to this Board’s Award. 

“‘Yardman Smith, also a ‘protected’ employee, has in- 
sufficient seniority to hold regular employment and is 
assigned to the extra board. 

‘‘Yardman Brown, also a ‘protected’ employee, does not 
have sufficient seniority to hold the extra board and is on 
furlough, subject to recall.’’ 

Now, only (a) I think is involved. 

“‘(a) Yardman Jones lays off crew ‘A’ for one day. 
Smith is available for service. Must the carrier fill Jones’ 
vacancy on crew ‘A’ with an available ‘protected’ yardman 
from the extra board?”’ 

The answer, which you will find over on page 12, con- 
tinuing the footnote, is: 

‘“(a) Smith must be used to fill the Jones’ vacancy on 
crew ‘A’ if Smith would otherwise lose out on employ- 
ment on that day.”’ 

The Court: Does not that support Mr. Haley’s con- 
tention? 

Mr. Shea: No. Now, may I try to summarize these three 
items? 

The Court: Yes. 
45 Mr. Shea: What the board has said is, one, a 
person may be forced from a regular position to the 
extra board to take care of the needs of the extra board. 

Two, a person on the extra board, and this is the answer 
to Question 26(a), a person on the extra board is entitled 
to be called to fill a position which is being regularly 
serviced by a trainman, though it has been authorized to 
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be eliminated—that is, Smith was regularly servicing that 
position. 

The Court: Yes. 

Mr. Shea: He is entitled to be called if otherwise he 
would lose a day; he is entitled to be called to that position 
which they call blankable but which I am now saying is a 
position authorized to be abolished but which is being 
regularly filled in order to take care of a protected man. 

But then they go to 29 and the question put them in 29 
is—39, excuse me. 

The question put the board in 39 is if a position has 
been actually abolished, that is, it was authorized to be 
abolished, it has been abolished, it is no longer being used 
in order to afford employment to one of the protected men, 
then is the man from the extra board entitled to be called 
to that position which has been in fact abolished and the 

answer is no, that is covered by our answer to 24. 
46 The Court: They do not say no. The question is 

covered by the Board’s answer to Question No. 24, 
and I do not see how it is covered. 

Mr. Shea: Well, they say, as they go on: 

“The answer to BRT Question 26(a) involved the filling 
of a vacancy on a ‘blankable’ assignment, whereas the 
present question involves positions which have been 
blanked,’’ or eliminated. 

The Court: Yes, I think you can reasonably argue and 
it is a necessary implication from that second sentence that 
the answer is no, but on the other hand Board 282 does not 
explicitly say so. 

Mr. Shea: Well— 

The Court: The first sentence certainly is not in point 
because the question is not covered by the answer to 
Question 24. 

Mr. Shea: Well, it is covered, I think, by the answer to 24, 
in the sense that the answer to 24 said that the carrier is 
permitted to make reductions in the size by putting the 
persons on the extra board. 
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The Court: Exactly. 

Mr. Shea: So they are entitled to eliminate that position. 

The Court: Yes. 

47 Mr. Shea: Altogether. 

The Court: It is perfectly clear and the plaintiffs 
do not seek to contest the proposition that it is not a viola- 
tion of the Award to take a protected employee from a 
regular job and put him on the extra board. 

Mr. Shea: Right. Now the— 

The Court: The next step is, however, must a protected 
man who is on the extra list be called on any particular 
day to fill an abolished position, a position which has been 
abolished? 

Mr. Shea: Now, the answer given in 26(a) is that he has 
to be called to a position which is authorized to be abolished 
but which is being regularly filled to take care of a pro- 
tected man, if that protected man is on vacation that day, 
but in turn 39, I think—well, I appreciate your problem 
with the precision of the answer. 

The Court: You know— 

Mr. Shea: Nevertheless— 

The Court: I am a rather positive person and I like to 
say yes or no and I like to have people tell me yes or no 
and not maybe. 

Mr. Shea: But I think also that it is clear from the 
second sentence that what they are saying in response to 39 

—and there is no question that this is what they had 
48 in mind—what they are saying in response to 39 is 

that this is different from 26(a) because we are 
talking about a position that has actually been abolished, 
and as to that, they are not entitled to be called. 

The Court: I am going to let you finish your argument 
after our usual mid-afternoon recess. 

Mr. Shea: Thank you, Your Honor. 


(Whereupon the Court took a short recess.) 
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The Court: You may proceed. 

Mr. Shea: If it please the Court, I am going to hand up 
another document. 

Your Honor may recall that the difficulty you found with 
this jargon and the confusion of references back occurred 
in that Southern Pacific case. 

The Court: Yes. 

Mr. Shea: We tried to write a dictionary of terms to see 
if we couldn’t eliminate that. 

Permit me first to call your attention to Southern Pacific 
1(a)—1(b), excuse me, 1(b), I am sorry. 

Do you have 1(b) now? 

The Court: Yes. 

Mr. Shea: Question 1(b): 


‘It is the carrier’s understanding that ‘blankable 

49 fireman (helper) positions’ are those in which a 

carrier, under the terms of Section II, Part B(5), 

of the Award, is not required to use firemen (helpers) 

‘except as may be necessary to provide jobs for firemen 

(helpers) whose employment rights are retained as BIO: 

vided in Parts C and D’ of the Award. Is the carrier’s 
understanding correct ?”’ 


This time we get a direct answer. 


‘The carrier’s understanding is correct.”” 


We tried to frame them so they couldn’t say otherwise 
than yes or no. 
Then in 1(c)—do you have that, if the Court please? 


“It is the carrier’s understanding that a carrier has the 
right to ‘blank’ (i.e. to discontinue or abolish) any 
blankable fireman (helper) position which it determines 
should not ‘be made available to those firemen (helpers) 
who are covered by Parts C-6 and C-7 and are entitled to 
work as firemen (helpers),’ unless or until the establish- 
ment or reestablishment of such a position is necessary to 
provide employment of the kind required by the Award to 
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a C-6 or C-7 fireman ( helper) who remains on the 
50 active working lists of the carrier. Is the carrier’s 
understanding correct ?”’ 
Answer: 


‘<The carrier’s understanding is correct.” 


Then 1(e) and this time we apparently didn’t get it 
framed so that they had to answer yes or no. 


“It is the carrier’s understanding that a blankable fire- 
man (helper) position which has been blanked by a carrier 
may remain blanked and need not be made available to a 
C-6 or C-7 fireman (helper) assigned to the extra list or 
extra board. Is the carrier’s understanding correct?”’ 


B.LF. & E. Question 2 covering the same matter: 


“The Brotherhood takes the position that the Award 
does not authorize the carrier to operate a position, which 
it has declared ‘blanked’,’’? —same issue they are putting 
here—‘ without a fireman (helper) when one is available 
on the extra list, if the failure to do so will cause a fireman 
(helper) on the extra list to lose a day or more of work. 
Is the Brotherhood’s position correct ?”’ 


‘“‘These questions are covered by the Board’s answers 
to B.LF. & E. Questions 60(b) and 76.”’ 


Your Honor didn’t find that answer unambiguous, so 
while dismissing it, allowed the other side to bring 
51 it again to the attention of the Board for clarification, 
which they did, and the last page is the clarification. 
Do you have that now in front of you? 
The Court: Yes. 
Mr. Shea: Yes. 


“In response to the question of the BLF&E, the Board 
clarifies its answer to Southern Pacific Question 1(e) and 
BLF&E Question 2, as follows: 

“These questions are covered by the Board’s answers 
to BLF&E Questions 60(b) and 76. The principle ex- 
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pressed in the Board’s answer to Question 60(b) is that if 
there is a vacancy on a ‘blankable’ assignment, a C-6 or C-7 
fireman-helper must be called to fill that vacancy if he would 
otherwise lose a day or more of work. 

‘““As the Board stated in answering Southern Pacific 
Question 1(c), a position that has been ‘blanked’ has been 
discontinued or abolished. Hence there cannot be a vacancy 
on a ‘blanked’ assignment.”’ 

It is abolished. There can’t be a vacancy there. 

‘‘Application of the principle of 60(b) to Question 76 

means that the carrier may not operate a ‘blankable’ 
52 assignment without a fireman-helper when C-6 or C-7 

firemen-helpers are available on the extra board and 
may lose one or more days of work if not called to perform 
service, but may operate a ‘blanked’ assignment under these 
circumstances. 

“It is contemplated by the Board, however, that in de- 
termining whether to blank a job or reestablish a blanked 
job, the carrier shall be governed by the principle that men 
on the extra board shall have work opportunity reasonably 
comparable to that afforded men on the extra board prior 
to the award.’’ 

The Court: What does that mean? That is ambiguous. 

Mr. Shea: The last. 

The Court: The last paragraph. 

Mr. Shea: Now, all I can say about that is that it seems 
to be clear on the facts here when we are having to pay 
time and a half that we haven’t foreed to the extra board 
more men than the extra board needs, because quite ob- 
viously the extra board isn’t fulfilling its requirements, Le., 
to supply men to fill vacancies without having to pay time 
and a half. 

But now, Your Honor, the heart of this, it seems to me, 
is illustrated by the fact that what have we been talking 

about here all afternoon? We have been talking 
53 about what is the appropriate interpretation and ap- 
plication of the Award. 
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Now | suggest to Your Honor in the light of the interpre- 
tations already made that I can’t see any real merit in the 
contention which is being made. 

But if there is any basis for the contention it is on a 
question of the interpretation or application of the Award 
and as you have said repeatedly and as the Court of Ap- 
peals has said, this is a question for Board 282. 

Now, if they are arguing, as I do not believe they are 
arguing, that the question is one of interpreting the prior 
rules, the rules existing prior to the effective date of the 
Award, and that is the issue, as to what those rules provide, 
there I don"t see that there is any room for dispute, but if 
there is, this is a minor dispute as to the interpretation of 
the prior rules and as Your Honor stated in your unprinted 
opinion of January 12, 1966, when this issue was up, refus- 
ing to impeach the answer of the Board, you said that ‘‘a 
dispute whether a rule’’ requiring any particular crew con- 
sist ‘‘existed immediately prior to the effective date of the 
award’’ creates—creates is not in the quote, and other- 
wise I am quoting—creates an issue of fact which must be 
“determined under the existing procedure provided by 
the Railway Labor Act for the settlement of ‘minor’ dis- 

putes, Le. by the National Railroad Adjustment 
dt Board, created under 45 U.S.C., 153.” 

Now, finally, if the Court please, what you are 
being asked to do is to somehow pass on—I don’t know 
how many claims this will get down to when they eliminate 
all of the claims which it seems to me they are bound to 
eliminate. 

If Your Honor has had a chance to take a look at— 

The Court: I am not going to pass on individual claims. 

Mr. Shea: You have said over and over again you are 
not passing on individual claims, and goodness knows, if 
you have taken a look, as I assume you have, Your Honor, 
at these affidavits, just deciding how these boards are 
marked up and when a man has to appear and whether he 
has to appear three times or once or can do it by telephone 
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or not—elearly this is not an issue to be presented to 
you— 

The Court: Well— 

Mr. Shea: But it does seem to me, Your Honor— 

The Court: Of course, if it comes to that, we will have 
to establish a Board of Arbitration or send them to some 
Municipal Court or a Justice of the Peace to— 

Mr. Shea: Well, there is a board on the property, a 
Special Board of Adjustment, but it does seem to 

me— 
5D The Court: You know, I have been saying a num- 
ber of times I dislike to send anything to the Na- 
tional Board of Adjustment because it is a very busy 
board. Their dockets are way in arrears. I do not think 
it is too helpful to wait years for decisions on little matters. 

Mr. Shea: On each case, I have said to Your Honor, 
either there is a Special Board of Adjustment on the prop- 
erty or not only will I recommend, but my clients will rec- 
ommend that the carrier there establish one, because Iam 
wholly sympathetic to that view. 

But so far as the issue here today is concerned, Your 
Honor, it seems to me that—I think on the basis of the 
interpretations that the Board has already made, it is dem- 
onstrated that it has no merit, but if there is any ques- 
tion, it is a question of interpretation or application of the 
Award to be taken to the Board, and the Board is sitting. 

The Court: Do you wish to say anything in reply? Do 
you wish to be heard, Mr. Kramer? 

Mr. Haley: I am just a couple of days out of the flu 
and I would appreciate it if Mr. Kramer could do it. 

The Court: Surely. 

Mr. Kramer: May it please the Court, I would like to 
make just three points, and I believe they will each be 

brief. 
56 The Court: I hope so. We have been at this for 
almost two hours or over an hour and a half. 
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Mr. Kramer: Your Honor, Mr. Shea made many com- 
ments about the propositions that the carrier made to 
settle this dispute, and he made the proposition that the 
carrier proposed seem reasonable. 

I suggest that there is not before Your Honor today— 

The Court: Iam not going to go into that. 

Mr. Kramer: Whether that was wise or unwise, whether 
they were generous or niggardly is irrelevant. 

The Court: I am not going to go into that. I thought 
that Mr. Shea’s discussion of that was more or less of an 
aside anyway. 

Mr. Kramer: Very well. 

My second point relates to the nature of the extra board 
on this railroad. 

Your Honor is familiar with extra boards that exist 
on other railroads and perhaps 98 percent of the railroads 
in the country have the extra boards that you are familiar 
with. That is, they are regulated. It is first in, first out. 

A typical one would be—you have them with the firemen 
—if the man works or the average man works less than 

2600 miles a month, a man is taken off so that he can 
py get more than 2600, the other man can. 
If it goes over 3800 miles a month, then the men 
are working too much and somebody is added. 

Days of work are equated to miles so you get the same 
result in yard service. 

This is not that kind of extra board. This is an extra 
board without limits in size. The carrier can have ten 
people or a hundred or a thousand on it and it is not first- 
in, first-out. 

The senior man available gets the job and if the next 
vacancy comes at a time when the senior man is again 
available, he gets it again and the second man keeps waiting. 

That is this kind of extra board. It is not first in. 

The Court: Well— 

Mr. Kramer: Now, this explains Mr. Shea’s statement, 
which is true, that every month the carrier had to work 
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some men overtime and pay them time and a half for the 
overtime. 

But the fact remains that other men didn’t get full work. 
The reason for that is this. The senior man gets the va- 
cancy if he wants it, up to the time he has to work over- 
time. 

If he has already worked five days in a week, then 
58 when a vacancy is open he doesn’t get it if somebody 
else is available who has not had five days. 

This goes on, let’s say, Monday through— 

The Court: But the very fact that the railroad is pay- 
ing some people overtime seems to me to give rise to an 
inference that they didn’t have enough people on the extra 
list— 

Mr. Kramer: No. 

The Court: —to fill the job vacancies at all times. 

Mr. Kramer: Not at all, because there were other men 
working one or two days or nothing, because the senior 
man would work five days in a row, let’s say. 

Now, he doesn’t get the sixth day if somebody who hasn’t 
had five days is available. 

The sixth day comes along and the seventh day, and 
now the junior men get some work because the senior men 
have had five days. 

Then when another vacancy occurs, the junior men aren’t 
available because they are working on the sixth or seventh 
day, so the senior man is now called to a sixth and gets 
time and a half in yard service, but the junior men have 
had only one or two days’ work. 

Now every month they may have paid overtime, but in 

a particular week, as the affidavits show without dis- 
59 pute, there were many of these protected men who 

got one or two days’ work and in some weeks—not 
very often, but sometimes—a man, a protected employee 
got no work, even though a senior man may have gotten 
time and a half—well, when he got no work, a senior man 
wouldn’t get time and a half. 
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Now Mr. Shea has not said that in every week there was 
time and a half. He said in every month. But in some 
weeks some of these Junior men got no work and in most 
weeks some of the Junior men worked only a day or two or 
three. 

The Court: Anyway, the argument as to the absence or 
presence of overtime would not affect the decision of this 
motion, 

Mr. Kramer: I would think not, Your Honor. 

Now my third point is a simple one. 

If Your Honor will turn to Section D(2) of the Award, 
Section III, Part D(2), which deals with what protection 
does a protected man get. 

I would like to read it twice, once reading it, indicating 
where I am skipping words that are not relevant to the 
question before you. 

If you would read Section D(2) this way—I will indicate 
the skips. 

The Court: I can follow vou. You need not indicate. 

Mr. Kramer: All right. 
60 ‘A ‘protected employee’ shall retain his rights 
to vard service assignments’’—skipping—‘‘for which 
he is qualified, as provided by rules in effect on the day 
preeeding the day this Award becomes effective.’’ 

Now reading that without the hesitation, Your Honor— 
and I have omitted only words that are irrelevant to the 
question now before you, it reads: 

‘* 4 “protected employee’ shall retain his rights to yard 
service assignments for which he is qualified, as provided 
by rules in effect on the day preceding the day this Award 
becomes effective.’’ 

The day before the day on which this Award became effec- 
tive had rules which required these assignments to be 
filled. That means, Your Honor, that these men are en- 
titled to work—to as much work as they had on the day 
before the day this Award became effective. 

The Court: No, that was Mr. Haley’s point also. 
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Mr. Kramer: Yes, and if it doesn’t mean that, Your 
Honor, what is all this talk we have had in the last two 
years in this court about the life-time jobs these men have, 
guaranteed full employment, these protected men, for the 
rest of their lives, and we find they are working one or two 

days a week. 
61 The Court: Frankly, when I was referring to life 
guarantee, I really had in mind the firemen who 
had more than ten years’ service. 

Mr. Kramer: Well, these men are protected men, dif- 
ferent protection than the firemen’s, to be sure, but it 
says that they cannot be deprived of employment if they 
are protected and protected means they were working and 
not furloughed on the day the Award became effective. 

There is no dispute these men fall in that category. They 
have a life time guarantee and according to the Terminal 
Railroad Association of Saint Louis, that life-time guar- 
antee of full employment may consist of employment for a 
day or two a week or none. 

J submit, Your Honor, you should declare the principles. 
As Your Honor knows, if you will declare the principles, 
we won’t need any special board. We have gone through 
this before. 

We will get together once the principles are established. 

I think the principle Your Honor should declare to enforce 
the judgment of this Court entered on the Award is that 
these protected men are entitled to work, at least as much 
work as they would have had on the day before this Award 
became effective. Thank you, Your Honor. 


62 Ruling of the Court 


The Court: This is a motion by the Brotherhood of Rail- 
road Trainmen to require the Terminal Railroad Associa- 
tion of Saint Louis to comply with certain provisions of 
Arbitration Award 282, as construed by the movants. 

The specific point to be determined arises out of the 
following situation: 


120 


Pursuant to the Award of Board 282, certain positions in 
yard service have been abolished in the sense that it has 
been held by the Special Boards appointed under the 
Award that the men in question could be dispensed with. 

However, the employees in question are classified by 
the Award as protected employees and the protected em- 
plovees retain certain employment rights. 

The carrier placed these employees who the Special 
Board has held could be dispensed with on what is known 
as the extra list. 

Apparently there was a question originally whether the 
rights reserved to the protected employee were sufficiently 
safeguarded by placing him on the extra list. 

The question of whether this was so or not was sub- 
mitted to Board 282 and the Board construed its Award 

as sanctioning the placing of the protected employees 
63 on the extra list. 

The men on the extra list are called into service 
on any occasion when a regular member of the crew is either 
ill or on vacation or taking a day off or otherwise is not 
working. 

It is claimed on behalf of the employees that on any 
day on which there is not sufficient work available for 
the protected employees who find themselves on the extra 
list, they must be used to fill the positions which the Spe- 
cial Boards ruled could be eliminated or abolished and 
which in fact were abolished and eliminated. 

While Board 282 has not expressly passed upon the ques- 
tion as to whether the men on the extra list are entitled 
to such assignments which carrier denies, and although the 
question is not as clear as counsel seem to argue, the Court 
is of the opinion that there is a necessary inference or im- 
plication from the various answers and interpretations that 
Board 282 has already made, that these men are not en- 
titled to be assigned to work in positions that have been 
abolished, but are entitled to be assigned to vacancies that 
may arise from day to day by reasons of absence for any 
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reason of the men who are composing the actual crews that 
are being operated in yard service. 

64 Accordingly, the Court will deny the motion with- 
out prejudice, however, to its renewal if the question 

is submitted to Board 282 and a different conclusion is 

reached by that Board. 

Gentlemen, before adjourning for the day, I want to say 
to you that I have filed within the past hour or so my opinion 
on the matter that you argued the other day. If you will 
step by my chambers, you can get a copy of my opinion. 
Otherwise, it will be mailed to you. 

Mr. Kramer: May I suggest, Your Honor, I imagine 
you can guess which we will do. 


BEFORE THE 
ARBITRATION BOARD 


Established by Joint Resolution of Congress 


Approved August 28, 1963 
Public Law 88-108 
May 17, 1964 


ParacrapH B-5 


Q. No. 9—May the carrier consider as a blankable job 
and refuse employment of a helper-fireman on extra assign- 
ments in road freight and yard service, including service 
on light engine movements, messenger service and on self- 
propelled machines where presently required? 


Answer—The carrier may not refuse employment of a 
fireman (helper) in extra road freight and extra yard serv- 
ice including extra light engine movements, messenger serv- 
ice and self-propelled machines (if any self-propelled ma- 
chines are operated on which firemen (helper) are presently 
required) if there are employees who are available for serv- 
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iee where rights to continued employment as firemen 
(helpers) are protected under Section I, Parts C and D 
of this Award. If no such employees are available, how- 
ever, a new employee need not be hired. 


Q. No. 1S—Article II] A(2) of the Award states in part 
as follows: *‘No change shall be made in the scope or 
application of rules in effect immediately prior to the 
effective date of this Award, whether established by agree- 
ment, interpretation, or practice, which require a stipu- 

ted number of trainmen ....”’ 


A dispute arose on the Milwaukee Lines West, over the 
issue of whether or not the rule on that property, estab- 
lished by years of practice, providing that main line and 
branch line crews consisted of a conductor and two brake- 
men, could be changed by the carrier without resorting to 
the procedures of Article III—A(3) and B of the Award. 


Is our position correct that this practice, in effect on the 
Milwaukee property, prohibits the carrier from making any 
change in the existing consist of one conductor and two 
brakemen except in accordance with the procedures of 
Article II—A(3) and B of the Award? 


Answer—The question presented does not involve an in- 
terpretation of the meaning or application of the Award as 
provided in Section 7 of the Railway Labor Act. It raises 
an issue of fact to be determined under existing procedures 
of the Railway Labor Act for the settlement of ‘‘minor’”’ 
disputes. 

° e es e 


June 9, 1964 
Secrios II, Parts C(6) axp C(7) 


Q. No. 43—(a) Does a fireman-helper covered by C-6 or 
C-7 of the Award have the right to remain on or bid in any 
job as contemplated by the schedule rules that were effective 
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before date of the Award or can the carrier exercise the in- 
dividual seniority of the employee under the Award. 


(b) May the carrier arbitrarily abolish blankable fire- 
men helper positions, thereby depriving C4 and C-7 em- 
ployees from work to which they would otherwise be en- 
titled in accordance with existing schedule rules. 


Answer to (a) and (b)—Under the terms of Section II, 
Part D(2), the carrier has the right to determine which of 
the blankable fireman (helper) positions in a seniority dis- 
trict shall be made available to those firemen (helpers) 
who are covered by Parts C-6 and C-7 and are entitled to 
work as firemen (helpers). In the event of a decrease in 
the number of firemen (helpers) positions in freight or 
yard service due to a decrease in service. 


September 16, 1964 
B.R.T. QuEsTION 


BRT Question +26—We have been asked to clarify what 
we feel to be erroneous handling by carriers on certain 
railroads of the application of Section II, Part D of this 
Board’s Award, as exemplified by the following situation: 


Yardman Jones, a ‘‘protected’’ employee, is regularly 
assigned to yard crew ‘‘A”’, which crew a special board 
decided could be operated with a reduced crew consist pur- 
suant to this Board’s award. Yardman Smith, also a 
‘protected’? employee, has insufficient seniority to hold 
regular employment and is assigned to the extra board. 
Yardman Brown, also a ‘‘protected’’ employee, does not 
have sufficient seniority to hold the extra board and is on 
furlough, subject to recall. 


(a) Yardman Jones lays off crew ‘‘A’’ for one day. 
Smith is available for service. Must the carrier fill Jones’ 
vacancy on crew ‘‘A’’ with an available ‘‘protected’” yard- 
man from the extra board? 
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(b) Yardman Jones next goes on vacation for three 
weeks. Smith is available for service on some of the days 
of the vacation period. Assuming that Smith must be used 
to fill the vacancy on crew ‘‘A’’ for which he stands and is 
available, must Brown be offered employment as a ‘‘pro- 
tected’? employee on days when Jones’ vacancy cannot be 
filled by ‘‘protected’’ employees on the extra list? 


(ec) If this Board answers Parts (a) and (b) above in the 
negative, then what protection was intended for ‘‘pro- 
tected’* employees in the application of the Award who are 
unable to hold regular employment and are either on the 
extra board or furloughed account of reduction inforce? 


Answer: (a) Smith must be used to fill the Jones’ va- 
eancy on crew “A” if Smith would otherwise lose out on 
employment on that day. 


(b) Brown’s right to recall under these circumstances is 
determined by the local rules on the property and is not 
affected by the Board’s Award. 


S.U.N.A. Question 


SUNA Question VII—Under Section III Part D(2) does 
the Carrier have the authority to change rules in effect on 
the effective date of the Award when calling and using 
switchmen to fill temporary vacancies on non blankable 
assignments when such vacancies can be filled by protected 
employees under existing rules. 


Answer: Answering this question in terms of the ex- 
ample given by the SUNA in its accompanying statement, 
if a rule exists requiring the filling of vacancies after the 
extra board is exhausted by men on their days off, this local 
rule should not be disturbed, provided the vacancies in- 
volved are on non-blankable assignments. 
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B.R.T. QuEsTION 


BRT Question +¢24—Under Section III, Part D(1) and 
D(2), carriers which have received awards from special 
boards under Section ITI, permitting them to make certain 
reductions in crew consist on particular crews pursuant to 
this Board’s Award, are taking the position that the Award 
permits them to immediately reduce the size of the speci- 
fied crews by forcing ‘‘protected employees’’ to the extra 
boards, where these ‘‘protected employees’”’ are deprived 
of all opportunity to work except to cover extra service and 
where they receive no compensation on any day when work 
is not provided for them by the carrier. 


(a) Is the carrier permitted to make these reductions in 
crew size by forcing ‘‘protected employees’’ otherwise en- 
titled to regular employment to revert to the extra boards? 


(b) If the Board’s answer to Part (a) is affirmative, 
then what ‘‘protection’’ did the Board intend to provide 


for ‘‘protected employees’’ against loss of employment or 
earnings due to the application of the Board’s Award? 


Answer: The carrier is permitted to make reductions in 
crew sizes pursuant to awards from special boards under 
Section ITI by placing ‘‘protected employees’’ on the extra 
board to meet the needs of the board, provided that such 
reduction does not increase the size of the extra board 
above that established by rule, practice, or agreement. It 
is provided further that in the event of a subsequent de- 
crease in the extra board because of a loss of business, men 
previously transferred to the extra board as a result of 
blanking of jobs shall be returned to regular assignments 
before any ‘‘protected employee’’ on the extra board is 
laid off. 
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B.L.F. & E. Questions 


B.L.F. & E. Question =27—May the carrier arbitrarily 
refuse to call a helper-fireman, covered under Paragraphs 
C-6 or C-7 and not assigned to the extra list, to cover a 
blankable vacancy when the extra list is exhausted? 


BL.F. & E. Question +29—May the carrier refuse to 
call a helper-fireman from the extra list, or a helper-fire- 
man covered under Paragraphs C-6 or C-7 in emergency, 
to fill a blankable vacancy when required to pay time and 
one-half? 


Answer: The answer to these two questions is the fol- 
lowing: Regularly assigned firemen (helpers) in C-6 and 
C-7 categories need not be called to fill blankable vacancies 
when the extra list is exhausted. The rights and obliga- 
tions of a carrier with respect to the calling of a fireman 
(helper) from the extra list to fill a blankable vacancy are 
the same whether or not time and one-half would have to 
be paid. 


B.LF. & E. Question 


BL.F. & E. Question +55—May the carrier use the 
Award as basis for restricting number of days that may 
be worked in accordance with the 5-day work week agree- 
ment of May 23, 1952? 


Answer: The carrier has an obligation to fill vacancies 
on vetoed assignments even though it may necessitate work- 
ing a fireman or firemen in excess of 5 days per week. As 
to the use of C-6 and C-7 firemen (helpers) on extra as- 
signments, see the Board’s answer to B.L.F. & E. Question 
No. 9 in the Board’s interpretations of May 17, 1964. 


B.L.F. & E. Question 


B.L.F. & E. Question +77—May a carrier refuse to com- 
pute and apply the mileage of assignments operated with- 
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out a helper-fireman when adjusting the extra board and/or 
assignments within a freight pool? 


Answer: The Board does not find that the provisions of 
Section II, Part D in any way change existing practices 
respecting computation of mileage run and hours worked 
in connection with the adjustment of freight pools and 
extra lists. 


B.L.F. & E. Quesrion 


B.L.F. & E. Question 3#60—(a) May the carrier arbi- 
trarily refuse to allow a C-6 or C-7 helper-fireman to exer- 
cise his seniority in placing himself upon a yard assign- 
ment, using a locomotive equipped with a deadman control? 


(b) May the carrier refuse to call a helper-fireman from 
the extra list to cover a vacancy on a yard assignment, 
using an engine equipped with a deadman control, when 
said helpers-firemen are available and may lose one or 
more day’s work through carries? operation of such as- 
signments without a helper-fireman? 


Answer: (a) If a yard assignment with a deadman con- 
trol on the engine is listed as one on which a C-6 or C-7 
fireman-helper may exercise his seniority, he is privileged 
to do so. 

(b) The carrier may not refuse to call a C-6 or C-7 fire- 
man-helper to fill a vacancy on a blankable yard assignment 
where the engine is equipped with a deadman control if 
the refusal to so call would result in the C-6 or C-7 fireman- 
helper losing a day or more of work, 


B.L.F. & E. Question 


B.L.F. & E. Question +74(a)—It is the position of cer- 
tain carriers that they are allowed to “‘blank’’ regular as- 
signments on a seniority district to the extent that C-6 and 


128 


C-7 helpers-firemen are forced to the extra board, or in 
some instances furloughed, and thereby deprived of a reg- 
ular job on which they would otherwise be working under 
the schedule rules and in accordance with their seniority. 
Is this position of the carriers correct? 


Answer: If additional extra men are needed on the extra 
board, the carrier may require C-6 or C-7 men, beginning 
with the most junior man, to relinquish blankable assign- 
ments and thereupon be placed on the extra board. C-6 and 
C-7 firemen may not be furloughed as a result of the appli- 
cation of this Award when the carrier is operating blank- 
able jobs without firemen. 


B.L.F. & E. Question 


B.L.F. & E. Question +76—Is it the intent of the Award 
to allow a carrier to operate a ‘‘blanked”’ or ‘‘blankable’’ 
assignment without a helper-fireman, when helpers-firemen 
are available on the extra board and may lose one or more 


day’s work if not called to perform service? 


Answer: The principle expressed in the Board’s answer 
to BLF & E Question +60(b) is applicable and controlling. 


B.L.F. & E. Question 


B.L.F. & E. Question +79—May the carrier hold a C-6 
or C-7 helper-fireman on the extra board to fill a vacancy 
on a non-blankable assignment and, in turn, operate an 
extra assignment without a helper-fireman? 


Answer: The carrier may hold a C-6 or C-7 fireman 
(helper) on the extra board to fill a vacancy on a non- 
blankable assignment, and, in turn, operate an extra as- 
signment without a fireman (helper), unless such action 
would cause the fireman (helper) to lose a day or more 
of work. 
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B.L.F. & E. Question 


B.L.F. & E. Question +113—The interpretation as ren- 
dered by the Reconvened Board in BLF&E Question No. 
9, stated that a carrier may not refuse employment of a 
fireman (helper) on any extra road freight or extra yard 
assignment so long as there are employees who are avail- 
able for service where rights to continued employment as 
firemen (helpers) are protected under Section II, Parts C 
and D of this Award. 


Does said interpretation require the carrier to call an 
available regularly assigned helper-fireman to man an 
extra assignment in road freight or yard service, including 
extra assignments in helper service, work, wreck, construc- 
tion and etc., in case the extra board is exhausted or non- 
existent? 


Answer: This is covered by the Board’s answer to 
B.L.F. & E. Questions 27 and 29. 


B.L.F. & E. Question 


B.L.F. & E. Question +114—On the Michigan Central 
System there is a daily adjustment of the extra board. 


In view of the interpretation as rendered in BLF&E 
Question No. 43, management has submitted a list of as- 
signments upon which helpers-firemen may work, which is 
adjusted daily to the number of helpers-firemen on the fire- 
men’s seniority roster, but on the average an inequity of 
40% exists between the total number of assignments on 
said list working on a single day and helpers-firemen in 
service. 


Because of such adjustment is the carrier required to 
furnish assignments upon which helpers-firemen may work 
each day, equal to the number of helpers-firemen available 
each day? 
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Answer: C-6 and C-7 firemen (helpers) who are on an 
extra list and available for work must be given an oppor- 
tunity to work on such assignments as are operated on 
any given day. This answer applies to the circumstances 
referred to in the question, which involve a daily adjust- 
ment of the extra board. 


B.L.F. & E. Question +56—Is it permissible to call an 
employee from another craft to perform duties of a fire- 
man-helper when it is necessary that such fireman-helper 
position be filled? See Question 32. 


Answer: Extra lists for firemen-helpers should be main- 
tained in conformity with the controlling rules of the col- 
lective agreement so as to insure a force of extra firemen- 
helpers adequate to meet normal requirements. In the 
event of an unforeseen emergency situation a carrier may 
follow past practices under these circumstances respecting 


the filling of vacancies for firemen which is required un- 
der the Award and existing agreements. 


October 23, 1964 
B.L.F. & E. Question 


B.L.F. & E. Question +28—May the carrier force a 
helper-fireman, covered under Paragraphs C-6 or C-7 of 
the Award, from a blankable assignment to the extra board 
to cover vacancies on vetoed positions, passenger service, 
hostling service, instead of hiring additional helper- 
firemen? 


Answer: Yes. In connection with this question the at- 
tention of the parties is called to the Board’s answers to 
BLF & E Questions #56 and #74(a). 
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B.L.F. & E. Quesrion 


B.L.F. & E. Question +82—Is it the intent of the Award 
and its subsequent interpretations to allow a carrier to 
arbitrarily ignore the criteria of safety, efficiency and bur- 
den of work in creating ‘‘blanked’’ assignments and in- 
stead apply the criteria of earnings and cost of employing 
a helper-fireman as the principle factor of determination? 


Answer: Section II, Part B, Paragraph B(1), contem- 
plates that in determining which crews do not require the 
services of a fireman, the carrier’s judgment of the factors 
of safety, undue work burden and adequate and safe 
transportation service to the public shall be controlling. 


B.L.F. & E. Question 


B.L.F. & E. Question +83—May a carrier refuse to dead- 
head a helper-fireman from a terminal extra board to fill a 
vacancy occurring at an outlying point, if extra board at 
said outlying point is exhausted or non-existent, and dead- 
heading to fill the vacancy is required under existing sched- 
ule rules or agreements? (Reading, Pennsylvania) 


Answer: If the vacancy referred to involves a vetoed job, 
a passenger service assignment, or a hostler or hostler 
helper assignment, the fireman (helper) is entitled to be 
deadheaded under the conditions described in the question. 


B.L.F. & E. Question 


B.L.F. & E. Question +85—Is an agreement as negotiated 
between the employees and a carrier providing for a 
‘Ceuaranteed extra board’? for helpers-firemen nullified by 
provisions of the Arbitration Award? (A.T. & S.F.— 
Proper) 
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Answer: So long as there is extra work for firemen at the 
point involved in the question, the guarantee remains in 
effect. 

e es - e e 
April 14, 1965 
Canniers’ Question—Section T—Part D(2) 


Question No. 1—It is the carriers’ understanding that 
C(6) or C(7) firemen (helpers) can be required to fill per- 
manent vacancies on jobs on which firemen (helpers) are 
required before permitting them to fill blankable jobs, 
observing their relative seniority standings in compelling 
them to fill the non-blankable jobs. Is the carriers’ 
understanding correct? 


Answer: Yes. The carriers’ understanding is correct. 
See answers to BLF & E Questions 28, 43 and 74 (a). 


Carriers’ Qvestios—Section II—Part D(2) 


Carriers’ Question No. 2—It is the carriers’ understand- 
ing that, in the event additional hostler assignments are 
created, C(7) firemen (helpers) on blankable firemen 
assignments may be required to work as either hostlers or 
hostler helpers under the existing rules. Is the carriers’ 
understanding correct? 


Answer: Yes. The carriers’ understanding is correct. 
See answers to BLF & E Questions 28, 43 and 74 (a). 


Canrrers’ Questios—Section I—Part D(3) 


Carriers’ Question No. 1—Assume there are two firemen 
(helpers) on the extra list. At 1:59 P.M. calling time there 
are two vacancies as firemen (helpers) on 3:59 P.M. blank- 
able yard jobs. A crew clerk knows he will need men to 
fill vacancies as passenger firemen at 4:00 P.M. and 9:35 
PM. It is the carriers’ understanding that the carrier 
would be permitted to hold the extra men off of the blank- 
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able assignments so they will be available to fill the 
passenger jobs. Is the carriers’ understanding correct? 


Answer: Yes. See answer to BLF & E Question 79. 


Carriers’ Question—Section II—Part D(4) 


Carriers’ Question No. 1—It is the carriers’ understand- 
ing that a fireman (helper) on a blankable assignment can 
be required to fill a temporary vacancy on a passenger 
assignment if the extra board is exhausted. Is the carriers’ 
understanding correct? 


Answer: Yes. See answer to BLF & E Questions 28 
and 74 (a). 


B.L.F. & E. Question 


B.LF. & E. Question No. 75 (On reconsideration )—‘‘In 
view of the interpretation of the Award as rendered in 
BLF & E Question No. 43, is it the intent of the Award 
to allow a carrier to change the designation of ‘‘blanked”’ 
assignments on a day-to-day basis, thereby depriving 
helpers-firemen of work and contributing further to the 
already confused conditions of employment which now 
exist.’’ 


Answer: This answer is predicated on the information 
developed at a meeting of the reconvened Arbitration Board 
282 on April 13, 1965. It is confined to ‘‘blankable’’ 
positions and does not apply in any manner to “‘nonblank- 
able’? assignments or to the transfer, permanently or 
temporarily, of a fireman-helper from a blankable job to a 
nonblankable job or vice versa. On this premise, it is 
not proper to require a fireman-helper who is regularly 
assigned to a blankable job to take another ‘‘blankable”’ job 
without complying with schedule agreement rules dealing 
with the abolishment and establishment of regularly 
assigned jobs. 
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May 6, 1965 
B.L.P. & E. QuEsTION 


B.L.F. & E. Question No. 119: As a result of an agree- 
ment which became effective on January 1, 1956, helpers- 
firemen holding road or yard seniority rights on the Union 
Pacifie (Central District) were given ‘‘prior rights’’ to 
assignments in the service in which they were then workng 
and a single road-yard seniority date was assigned helpers- 
firemen subsequently hired. 


May the carrier under the award now refuse to provide 
an ample number of road-freight assignments upon which 
C(6) and or C(7) helpers-firemen holding ‘‘prior rights’’ 
in road service may exercise their seniority? 


Answer: The carrier’s right, in line with the Board’s 
answer to B.L.F. & E. Question No. 43, to designate which 
of the ‘*blankable’’ jobs within a seniority district shall be 
blanked applies within the Central District on the Union 


Pacific as that district is constituted as a result of the 
agreement of January 1, 1956. 


Ad ° ° e ° ° ° 


S.U.NLA. Question 
S.U.N.A. Question VITI— 


1. May the Rock Island RR, by reducing crew consists 
under the procedures of Award of Arbitration Board No. 
282, furlough more protected employees in a seniority 
district than there are non protected employees holding 
jobs and/or positions on the extra boards. 


2. May the Rock Island RR exclude a protected employee 
(who has been furloughed account of crew consist being 
reduced under the procedures of Award of Board #282 
at the terminal where working) of protection under Part 
D—for failure to exercise seniority in another terminal on 
his seniority district when the only positions available 
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are positions held by non protected employees on an extra 
board and such extra board employment will not provide 
five (5) days per week employment and/or will not provide 
the minimum employment required in accordance with rules 
and practices on the property. 


3. Based on the facts set forth in Exhibit A, may the 
Rock Island RR exclude all 27 protected employees from the 
protective features of Part ‘‘D’’ because they did not bid 
on the positions held by non protected employees under 
circumstances where there are not enough positions for 
all protected employees and the applicable rules of the 
agreement do not require the senior employees to exercise 
seniority to another terminal to displace a junior employee. 


Answer: The carrier’s right to make reductions in crew 
sizes pursuant to awards from Special Boards under Sec- 
tion III of the Award by placing ‘‘protected employees’’ on 
the extra board to meet the needs of the board was con- 
firmed by the Board’s answer to B.R.T. Question No. 24 


with the proviso that such reduction should not increase 
the size of the extra board above that established by rule, 
practice, or agreement. The local agreements themselves 
and the application of such agreements in regulating the 
size of extra boards may not be interpreted by this Board. 
Likewise, the furloughing of employees who refuse to 
exercise their seniority is here controlled by a local 
agreement which this Board may not interpret. 


Southern Pacific Question 1 (b)—(b) It is the carrier’s 
understanding that ‘‘blankable fireman (helper) positions”’ 
are those in which a carrier, under the terms of Section II, 
Part B(5), of the award, is not required to use firemen 
(helpers) ‘‘except as may be necessary to provide jobs for 
firemen (helpers) whose employment rights are retained as 
provided in Parts C and D” of the award. Is the carrier’s 
understanding correct? 
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Southern Pacific Question 1(¢)—(c) It is the carrier’s 
understanding that a carrier has the right to ‘‘blank’’ (ze., 
to discontinue or abolish) any blankable fireman (helper) 
position which it determines should not ‘tbe made available 
to those firemen (helpers) who are covered by Parts C-6 
and C-7 and are entitled to work as firemen (helpers),’’ 
unless or until the establishment or reestablishment of such 
@ position is necessary to provide employment of the kind 
required by the award to a C-6 or C-7 fireman (helper) who 
remains on the active working lists of the carrier. Is the 
carrier’s understanding correct? 

Answer: The carrier’s understanding is correct. 

Southern Pacific Question 1(e)—It is the carrier’s under- 
standing that a blankable fireman (helper) position which 


has been blanked by a carrier may remain blanked and 
need not be made available to a C-6 or C-7 fireman (helper) 


assigned to the extra list or extra board. Is the carrier’s 
understanding correct? 


B.L.F.& E. Question 2—The Brotherhood takes the posi- 
tion that the award does not authorize the carrier to oper- 
ate a position, which it has declared ‘‘blanked’’, without a 
fireman (helper) when one is available on the extra list, if 
the failure to do so will cause a fireman (helper) on the 
extra list to lose a day or more of work. Is the Brother- 
hood’s position correct? 

Answer to Southern Pacific Question 1(e) and B.L.F. & 


E, 2:—These questions are covered by the Board’s answers 
to B.L.F. & E. Questions 60(b) and 76. 


Southern Pacific Question 1(f)—(f) It is the carrier’s un- 
derstanding that a blankable fireman (helper) position 
which has been blanked by a carrier need not be bulletined 
or otherwise made available to C-6 or C-7 firemen (helpers) 
for the exercise of their seniority (unless or until such 
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position is reestablished by the carrier), and that any agree- 
ment, rule, regulation, interpretation or practice prior to 
the effective date of the award which is to the contrary has 
been modified by the award. Is the carrier’s understanding 
correct? 


B.L.F. & E. Question 3—It is the position of the Brother- 
hood that blanking a fireman (helper) job can oceur under 
the award if, and only if, there is no fireman (helper) on 
the fireman (helper) seniority list available to fill a vacancy 
which develops, that is, that the blanking of a job should 
be dependent upon the prior exhaustion of individual senior- 
ity rights. 


Are the Brotherhood’s assertion and position correct? 


Answer to Southern Pacific Question 1(f) and B.L.F. & E. 
Question 3—The Brotherhood’s contention that blanking a 
fireman (helper) job can occur under the Award if, and only 
if, there is no fireman (helper) on the fireman (helper) 


seniority lists available to fill a vacancy which develops is 
not correct. A blankable fireman (helper) position which 
has been blanked by a carrier need not be bulletined or 
otherwise made available to C-6 or C-7 firemen (helpers) 
for the exercise of their seniority (unless such position is 
reestablished by the carrier). The rights of C-6 or C-7 
firemen with respect to the reestablishment of such posi- 
tions are governed by Section II, Part D of the Award. 


e ° e ° e e e ° e 
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June 30, 1965 
CuanrricaTion or SoUTHERN PaciFic QUESTIONS 
Southern Pacific Question 1(e) 
BLF & E Question 2 


In response to the request of the BLF & E, the Board 
clarifies its answer to Southern Pacific Question 1(e) and 
BLF & E Question 2, as follows: 


These questions are covered by the Board’s answers to 
BLF & E Questions 60(b) and 76. The principle expressed 
in the Board’s answer to Question 60(b) is that if there is 
a vacancy on a ‘‘blankable’’ assignment, a C-6 or C-7 fire- 
man-helper must be called to fill that vacancy if he would 
otherwise lose a day or more of work. As the Board stated 
in answering Southern Pacific Question l(c), a position 
that has been ‘‘blanked”’ has been discontinued or abolished. 
Hence there cannot be a vacancy on & “‘blanked’’ assign- 


ment. Application of the principle of 60(b) to Question 76 
means that the carrier may not operate a “blankable”’ 
assignment without a fireman-helper when C-6 or C-7 fire- 
men-helpers are available on the extra board and may lose 
one or more days of work if not called to perform service, 
but may operate a “‘blanked”’ assignment under these cir- 
cumstances. 


It is contemplated by the Board, however, that in deter- 
mining whether to blank a job or reestablish a blanked 
job, the carrier shall be governed by the principle that men 
on the extra board shall have work opportunity reasonably 
comparable to that afforded men on the extra board prior 
to the Award. 


Nothing in the Board’s Award nor in any interpretations 
issued thereunder, including the Board’s answers to 
BLF & E Questions 60(b) and 76, was intended to work an 
undue forfeiture upon C-6 or C-7 firemen-helpers on extra 
boards. Similarly, it was never contemplated that any 
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carrier should be allowed to compel a C-6 or C-7 fireman- 
helper to transfer to an extra board when the predictable 
result would be to impose upon him an undue forfeiture. 
The question of what constitutes an undue forfeiture must 
be determined by the facts of the specific case. 


B.L.F. & E. Question 


B.L.F. & E. Question 126—May the Southern Pacific Com- 
pany (T&L Lines) refuse to call available C(7) extra 
helpers-firemen to fill vacancies on blankable assignments 
under bulletin, as based upon the contention that if an 
extra fireman is not available on the first bulletin day that 
such extra men need not be used on the remaining six 
bulletin days? 


Answer: If the failure to call a C-6 or C-7 fireman-helper 
to fill a bulletined vacancy on a blankable job at any time 
during the life of the bulletin would result in such C-6 or 
C-7 fireman-helper not having earnings credited for a day, 
it is a requirement that the fireman-helper be called and be 
deadheaded to the point where the service is required. 


B.L.F. & E. Question 


B.L.F. & E. Question 128—At Houston, Texas on the 
Southern Pacific Company (T&L Lines) there are three 
separate seniority districts and each district maintains an 
extra list for helpers-firemen. Under schedule rules in 
effect prior to the Award, the three extra lists were required 
to protect emergency service from one seniority district 
to another, if a particular list became exhausted. 


The carrier now takes the position under the Award that 
they are no longer required to go to another seniority dis- 
trict for helpers-firemen when a particular list is exhausted, 
but may call brakemen to fill required vacancies. Is such 
procedure correct? 
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Answer: Under the circumstances of this case, for non- 
blankable jobs, the practice in effect prior to the effective 
Gate of the Award with respect to using firemen-helpers 
from one of the other two extra lists should be continued. 


B.L.F. & E. QuESTION 


B.L.F. & E. Question 129—(a) May the Southern Pacifie 
Company (T&L Lines) refuse to deadhead an available 
C(6) or C(7) extra helper-fireman to an outlying point 
to fill a blankable vacancy where the refusal to so call would 
result in the employee losing a day or more of work? 


(bo) May the Reading Company refuse to deadhead an 
available C(6) or C(7) extra helper-fireman to an outlying 
point to fill a non-blankable vacancy as based upon the 
earrier’s contention that any available regularly assigned 
helper-fireman working a blankable job at such point, may 
be forced to the required vacancy and his assignment then 
““blanked”’? 


Answer: (a) In line with the Board’s clarification of 
its answer to Southern Pacific Question 1(e) and BLF. 
& E. Question 2, the carrier may not refuse to deadhead an 
available C-6 or C-7 extra fireman-helper to an outlying 
point within his seniority district, which the extra board 
he is on protects, to fill a blankable vacancy that has not 
been blanked, where such refusal would result in no earn- 
ings be credited to him for the day. 


B.L.F. & E. QuESTION 


BLF. & E. Question 131—Under schedule rules in effect 
on the H&TC seniority district of the Southern Pacific 
Company (T&L Lines) the senior ‘‘off day”’ helper-fireman 
is to be called for vetoed yard vacancies when the extra 
list is exhausted. The carrier now contends that the Award 
nullified such rule and the junior “‘off day’? employee or 
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any other available helper-fireman may be called for such 
vacancies. Is the contention of the carrier correct? 


Answer: Vacancies on non-blankable assignments must 
be filled. If the extra list is exhausted the practice followed 
or the rules in effect prior to the effective date of this 
Award must be continued. (See answer to BLF & E 
Question No. 55) 


B.L.F. & E. Question 


B.LF. & E. Question 137—May the Bangor & Aroostook 
Railway refuse payment of compensation to former C(6) 
helper-fireman E. J. Whitney for time lost during the period 
May 7, 1964 to November 11, 1964, as based upon the follow- 
ing circumstances: 


May 7, 1964: Erroneously classified and separated as a 
C(3) helper-fireman. 


October 23, 1964: Reclassified as a C(6) helper-fireman 


in accordance with interpretation as rendered by Board 
282 in BLF & E Question No. 68. 

November 11, 1964: Returned to service as C(6) helper- 
fireman and repaid net amount of separation allowance 
previously granted amounting to $3,660.69. Subsequently 
offered and accepted a comparable job under paragraph 
C(6). 

Answer: Mr. E. J. Whitney should be paid for moneys 
lost during the period May 7, 1964 to November 11, 1964. 
In computing the moneys due him, earnings from other em- 
ployment in this period may be deducted. 


September 16, 1965 
B.L.F. & E. Question 


B.LF. & E. Question No. 132: May the Port Terminal 
Railroad Association refuse to call available ‘““protected”’ 
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extra helper-fireman, with eight hours remaining to work 
under the hours of service law, for an extra yard assign- 
ment as required by the interpretation rendered in BLF & E 
Question No. 9? 

Answer: If the extra yard assignment involved in this 
question is a ‘tmust fill’? job as referred to in the answer 
to BLF & E Question No. 9, the employee is entitled to such 
assignment provided he is ‘‘available’’ within the meaning 
of the controlling local rules and policies. 


° e ° ° e ee . 
Scxa QUESTION 


SUNA Request for Interpretation of Part 3, SUNA 
Question VIII: We request that your board answer part 
3 of SUNA Question VIII as submitted to you by our letter 
of December 22, 1964 and restated in your interpretation 
dated May 6, 1965. 


Part 3 of the question submitted does not go to the 


furloughing of employees and/or their exercise of seniority, 
but is pointed very directly to exclusion of protected em- 
ployees from protective features of part D of award of 
Arbitration Board No. 282 under circumstances where 
there are not sufficient jobs available for protected em- 
ployees on their seniority district. 


Based on the facts set forth in paragraph 9 of our sub- 
mission of December 22, 1964, a simple explanation which 
we are requesting an answer to is restated in the facts 
below: 


The carrier blanked 73 yard jobs, all of which were 
held by protected employees. 27 protected employees 
were reduced from service on the seniority district. 
16 jobs were available and being held by non protected 
employees who could have been displaced by 16 of the 
27 protected employees. 


Since only 16 jobs were available for the 27 protected 
employees, may the carrier eliminate all 27 protected 
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employees from the protective features of part D be- 
cause none of the 27 elected to exercise their seniority 
on the available jobs being held by non protected em- 
ployees, or may the carrier only eliminate from pro- 
tection under part D of the award an equal number of 
employees for whom there were jobs available (16) 
and in this situation must the carrier extend protection 
to the other 11 employees for whom there were no jobs? 


Answer: The status of the 27 employees referred to 
in this question is the result of their voluntary action 
under the terms of Article 28 of the current local agree- 
ment. The Award does not alter or limit the rights of 
the Carrier or the employees with respect to the exercise 
of seniority under the local agreement or the consequences 
of a failure to exercise seniority. Accordingly the Car- 
rier’s action is found not to have violated the Award. 


e s e e e e * e e 


October 10, 1965 


B.B.T. Question No. 33: Did the Chicago, Milwaukee, St. 
Paul & Pacific Railroad Comany (Lines East) violate the 
provisions of Award #282 by reducing the crew consist 
of a conductor and two brakemen to a conductor and one 
brakeman: 


(a) On certain main line freight trains, 
(b) On certain branch line freight trains, and 
(c) On certain main line passenger trains, 


without complying with Article TIT of the Award rendered 
by Arbitration Board 282, made pursuant to Public Law 
88-108, SSth Congress S.J. Res. 102, enacted August’ 28, 
1963. 


Answer: Section III, Part A(2) of the Award bars 
changes in the scope or application of ‘‘rules”’ in effect 
immediately prior to the effective date of this Award re- 
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quiring a stipulated number of trainmen, whether such 
*rules™* were established by agreement, interpretation or 
practice. Where no such ‘trule’’ was in effect immediately 
prior to the effective date of the Award, this bar does not 
apply. The Board does not construe the statement by 
Judge Miller, relied on by the Brotherhood, as a holding 
to the contrary. Judge Miller said, referring to an earlier 
opinion by Judge Holtzoff, that ‘‘it has been judicially 
determined that the language ... [of] Subsection A(2) of 
Section HI of the Award means that no change shall be 
made for the time being in the composition of any train 
crew except through the procedures set up in the Award.”’ 
This construction is applicable only to situations in which 
there were rules in effect immediately prior to the effective 
date of the Award which required a stipulated number of 
trainmen. As the Board indicated in its answer to B.R.T. 
Question 18, the question of whether such a rule was or 
was not in effect immediately prior to the effective date 
of the Award raises an issue of fact to be determined under 


existing procedures or the Railway Labor Act for the 
settlement of ‘‘minor’’ disputes. The Board notes the 
willingness of the Carrier to expedite the determination of 
this issue of fact in the present case. 


* . e e e ° s ° * ° 


B.L.F. & E. Question No. 140: (a) It is the contention 
of the employees that the interpretations as rendered by 
reconvened Arbitration Board No. 282 in BLF & E Ques- 
tions Nos. 60 (b), 76 and Southern Pacific Question 1(e) 
require the carrier to call available extra C(6) or C(7) 
helpers-firemen for service on an assignment in road-freight 
or yard service which has been designated as blanked in 
accordance with the interpretation as rendered in BLF & E 
Question No. 43, where such refusal to call would result in 
the employee losing a day or more of work. Is such conten- 
tion correct? 


(b) It is the further contention of the employees that the 
provisions of the aforementioned interpretations (60(b)— 


145 


76) are controlled by mileage regulations in effect prior 
to the effective date of the Award to the extent and in the 
same manner such mileage regulations were applied at 
that prior time. Is such contention correct? 


Answer: (a) The answer is ‘‘No’’, See our answer to 
Southern Pacific Question 1(e) and BLF & E Question 2. 


(b) The answer is Yes’. The C & O Railroad contends 
the rules are being so applied. 


* *. . ° ° e * 


December 12, 1965 


B.R.T. Question No. 42: It is the understanding of the 
organization that the carrier, in handling “‘blankable as- 
signments’’ under the award of a special board, would be 
required to designate the blankable position where there is 
a preference affecting seniority involved (such as days-off 
periods), in order that the employees having rights to these 
assignments may continue to exercise their preference to 


the available positions, and that rules or practices permit- 
ting the exercise of seniority preference to positions on 
runs are not set aside by Board 282’s Award. Is the under- 
standing of the organization correct? 


Answer: In the present case, the carrier did in fact 
designate all ‘‘blankable’’ positions in such a manner as to 
permit the exercise of seniority preference. The organi- 
zation’s objection really has to do with the carrier’s failure 
to list ‘‘blanked”’ assignments. Since a ‘‘blanked”’ assign- 
ment no longer exists, the carrier is not required to include 
it in the list of effective assignments. 


*. * ° ° e e ° ° ° . 


B.L.F. & E. Question No. 146: Certain schedule rules 
provide that regularly assigned helpers-firemen will be paid 
in an amount no less than they would have earned on their 
regular job when used to fill vacancies on other assign- 
ments. 
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In aceordance with the interpretation rendered in BLE 
& E Question No. 42, it is the employees understanding that 
such ‘tmake whole’ rules as contained in individual agree- 
ments would apply in the case of a regularly assigned 
helper-fireman withheld from a blankable or required job 
to work a ‘must fill’? vacaney. Is such understanding 
correct? 


Answer: Award 282 was not intended to abrogate or 
supersede ‘tmake whole’ rules under circumstances to 
which such rules applied prior to the effective date of the 
Award. If such a rule would have applied to cireumstances 
such as taking a fireman off a blankable assignment for 
temporary service on a nonblankable assignment, the rule 
should continue to be so applied. 


B.L.F. & E. Question No. 156: It is the contention of the 
employees that the practice of the Southern Pacific Com- 
pany (Pacific Lines) in refusing to allow senior C-6 or C-7 
helpers-firemen, removed from blanked jobs to displace 
junior helpers-firemen regularly assigned to ‘‘must fill”’ 
jobs, is not in keeping with provisions of Award 282. Is 
such contention correct? 


Answer: The right of C-6 or C-7 firemen (helpers), 
who lose their assignment on a blankable job because it is 
blanked, to displace regularly assigned junior firemen 
(helpers) is not affected by Award 282 or by interpreta- 
tions issued hereunder. 


B.R.T. Question No. 39: The Atlantic Coast Line Rail- 
road, in making effective an award of a special board under 
Arbitration Board 282’s Award, which granted permission 
to make certain crew consist reductions pursuant to the 
terms of the Award, immediately removed regular ‘‘pro- 
tected’? men from blankable positions and reverted them 
to the extra boards and thereafter refused to fill these 
blankable positions with ‘‘protected employees”’ or to pay 
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them for their losses when this handling caused them to 
lose out on employment on a calendar day, or in any manner 
afford them the protection contemplated by Section iil, 
part D. Is our understanding correct that this carrier 1s 
in violation of the Award in the above-described handling, 
in the light of this Board’s answer to BRT Question No. 
26? 

Answer: This question is covered by the Board’s answer 
to BRT Question No. 24. The answer to BRT Question 
26(a) involved the filling of a vacancy on a ‘‘blankable”’ 
assignment, whereas the present question involves posi- 
tions which have been blanked. 


° * e ° ° ° * * * * 


January 16, 1966 


B.B.T. Question No. 38: Is the Atlantic Coast Line Rail- 
road Company privileged to man nonblankable positions by 
removing a crew member from an assignment which is 
blankable and forcing him to protect a non-blankable posi- 
tion, even though there is an agreement in effect on the 
property providing for the filling of vacancies when the 
extra board is exhausted? 


Answer: Ifa rule exists requiring the filling of vacancies 
after the extra board is exhausted by men on their days off, 
this local rule should not be disturbed, provided the vacan- 
cies involved are on non-blankable assignments. 


B.R.T. Question No. 48: 


(a) May the Carrier unilaterally transfer yardmen from 
regular yard assignments where they hold prior rights to 
yard service and force them to work from a road extra 
board and thus deprive them of prior right status, leaving 
the blankable yard positions unfilled? 


(b) May the Carrier remove protected yard employees 
from a yard assignment in order to use them on Extra 
Board in road service where they likewise hold seniority ? 
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Answer: The facts set forth in the statement accompany- 
ing this question do not indicate that the carrier violated 
Award 282. 


(February 20, 1966) 


B.L.F. & E. Question No. 157: It is the position of the 
organization that regularly assigned C-6 or C-7 helpers- 
firemen may not be held from their regular assignment for 
eight hours or longer to work a ‘‘must fill’’ vacancy, and 
subsequently lose a day or more of work on their five day 
work week assignment, when other regularly assigned C-6 
or C-7 helpers-firemen are available to work the ‘‘must 
fill** vacancy, but would accrue payment of time and one- 
half for this service. Is the organization’s position correct? 


Answer: The Board has held in answers to previous ques- 
tions that it is permissible to hold an assigned fireman- 
helper off a blankable position to fill a non-blankable posi- 
tion when the extra board is exhausted, provided the man 
so held will not lose a day’s pay as a consequence. This 
interpretation applies equally in the case of a fireman-helper 
who, as a result of being withheld from his regular assign- 
ment the previous day, is prevented from working his regu- 
lar assignmnt on the succeeding day. 


B.L.F. & E. Question No. 162: Does Section II, Part D(4) 
of the Award of Arbitration Board No. 282 permit the car- 
rier to hold an extra helper-fireman off a blankable vacancy 
on the assumption that the referred to employee may be 
required to fill an engineer’s vacancy six or eight hours 
later even though spare engineers or the senior demoted 
helper-fireman are available and must be used in accordance 
with existing rules and agreements? 


Answer: The answer to this question as stated is ‘‘NO’’. 
The information now before the Board is insufficient to per- 
mit a determination whether or not the situation giving rise 
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to the question corresponded to the hypothetical facts stated 
in the question. 


° * . ° ° ° ° e . e 
B.L.F. & E. anp Carrier QuESTIONS oF Fesrvuary 17, 1966 


B.L.F. & E. Questions: In the light of the foregoing, the 
views of this Board requested are: (a) is the Board of the 
view that it has jurisdiction to prescribe or announce the 
procedures required to be followed to remedy violations or 
misapplications of its Award; and (b) if the Board believes 
it has such jurisdiction, what are such procedures? In- 
cluded in (b) is the question whether the Board intended 
the provisions of Section 17 of the 1948 agreement to gov- 
ern claims of violations or misapplications of the Award. 
The Brotherhood is of the view that such matters are beyond 
the purview of the Board; that this Board has jurisdiction 
only to interpret its Award; and the resolution of such 
questions are not even hinted at in the Award and thus 
cannot be answered by an interpretation of the Award. 


Carrier Questions: 


(A) It is the carriers’ understanding (1) that the Award 
by Arbitration Board No. 282 contemplated that the claims 
and grievances of individual employees based upon alleged 
violations by a carrier of employment rights that have their 
origin in the Arbitration Award should be handled under 
procedures established by or pursuant to Section 3 of the 
Railway Labor Act (45 U.S.C. § 153), and (2) that the 
Award did not make agreements by the parties with respect 
to the handling of claims and grievances (such as Section 17 
of the Agreement of August 11, 198) inapplicable to indi- 
vidual claims and grievances based upon alleged violations 
of the Award. Is the carriers’ understanding correct? 


(B) It is the carriers’ understanding (1) that the Award 
by Arbitration Board No. 282 contemplated that the claims 
and grievances of individual employees based upon an al- 
leged violation by a carrier of firemen’s employment rights 
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as they existed on the day preceding the day the Award be- 
came effective, and as to which the carrier sought to justify 
its action on the ground that the Arbitration Award modi- 
fied or nullitied the prior employment rights, should be han- 
Qled under procedures established by or pursuant to See- 
tion 3 of the Railway Labor Act (45 U.S.C. § 153), and (2) 
that the Award did not make agrements by the parties with 
respect to the handling of claims and grievances such as 
Section 17 of the Agreement of August 11, 1948) inappli- 
cable to claims and grievances based upon alleged violations 
of preexisting rules where the carrier sought to justify its 
action on the ground that the Arbitration Award had modi- 
fied or nullified such rules. Is the carriers’ understanding 
correct ? 


(C) It is the carriers’ understanding (1) that the Award 
by Arbitration Board No. 282 contemplated that the two 
groups of individual claims and grievances asserted against 
the Southern Pacifie under the circumstances described 
above should be handled under procedures established by 
or pursuant to Section 3 of the Railway Labor Act (45 
U.S.C. § 153), and (2) that the Award did not make agree- 
ments between the Southern Pacific and the BLF&E with 
respect to the handling of claims and grievances (including 
Section 17 of the Agreement of August 11, 1948 as incorpo- 
rated into the local agreements between the Southern Pa- 
cifie and the BLF&E) inapplicable to either of the two 
groups of claims and grievances asserted against the South- 
ern Pacific under the circumstances described above. Is the 
carriers’ understanding correct? 


Answer: At the time that Award 282 was handed down, 
the Board did not know and could not know the nature or 
extent of enforcement problems that might subsequently 
arise. The Award contains no provision dealing with that 
subject. It does provide, however, in Section II, Part A(1), 
that ‘‘All agreements, rules, regulations, interpretations, 
and practices, however established, with respect to the em- 
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ployment of firemen (helpers) shall continue undisturbed 
except as modified by the terms of this Award.” 


The questions submitted to the reconvened Board have 
included many which in the Board’s opinion involved ap- 
plications of existing agreements, rules, regulations, inter- 
pretations, or practices, rather than interpretations of 
Award 282. Accordingly, the Board declined to rule on 
these questions; instead it referred them back to the par- 
ties. In order to assist the parties, the Board in a number 
of such instances, called their attention to the availability 
of settlement procedures under their own agreements or 
under Section 3 of the Railway Labor Act. These refer- 
ences had no mandatory effect; the parties were at all times 
free to disregard the Board’s advice. By the same token, 
these references did not purport to encompass all the legal 
remedies that might be available to the parties. Clearly, 
the Board lacked authority to issue such a conclusive ruling. 


The foregoing comments refer to issues submitted to the 
reconvened Board which did not involve interpretations of 
Award 282. In respect to those questions which clearly in- 
volved the meaning of Award 282, the Board has issued the 
necessary interpretations. These rulings, like the Award 
itself, did not contemplate or require a mandatory or ex- 
clusive enforcement procedure. Here again, the Board had 
no authority and did not purport to describe the precise 
methods for enforcing claims under the Award or for breach 
of the Award, as interpreted. In calling the parties’ atten- 
tion to other procedures available for adjudication of these 
claims, the Board had in mind both the desirability of an 
early disposition of these disputes and the obvious neces- 
sity of resolving complicated issues of fact before the 
Award, as interpreted, could be applied. 

Carriers Question (A)(1): Award 282 and interpreta- 
tions issued thereunder, did not contemplate that the claims 
and grievances of individual employees based upon alleged 
violations by a carrier of employment rights that have their 
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origin in the Award should be handled exclusively under 
procedures established by or pursuant to Section 3 of the 
Railway Labor Act. It was contemplated, however, that 
these types of claims could be so handled. 


Carriers Question (A)(2): Award 282 and interpreta- 
tions issued thereunder applied thereunder did not make 
agreements by the parties with respect to the handling of 
claims and grievances (such as Section 17 of the Agreement 
of August 11, 1948) inapplicable to individual claims and 
grievances based upon alleged violations of the Award. On 
the other hand, for the reasons set forth above, the Award 
neither contemplated nor provided that Section 17 or simi- 
lar provisions in other agreements should be applicable to 
such claims or grievances, or that they should be the ex- 
elusive remedies available. 


The foregoing answers are equally applicable to Carriers 
Questions B(1) and (2) and C(1) and (2). 


B.LF. & E. Question (a): The Board does not take the 
view that it has jurisdiction to prescribe mandatory or ex- 
elusive procedures for remedying violations or misapplica- 
tions of its Award. Previous references to such remedies 
in interpretations issued by the reconvened Board have 
been advisory only. 


(March 29, 1966) 


B.L.F. & E. Question No. 180: In view of the interpreta- 
tion as rendered in BLF&E Question 9, it is the contention 
of the employees that C(6) and/or C(7) helpers-firemen of 
the Louisville and Nashville Railroad assigned to the extra 
list through the exercise of their seniority, are to be called 
for vacancies occurring in extra road—freight, yard, and 
messenger service, irrespective of the fact that ‘‘new hires”’ 
classified under Section II, Paragraph C(2), of the Award 
may be regularly assigned to a yard or hostling job. Is 
such contention correct? 
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Answer: The contention of the employees is correct. 
However, it is understood that the carrier may hold a C(6) 
or C(7) fireman (helper) on the extra board to fill a va- 
cancy on a non-blankable assignment, and, in turn, operate 
an extra assignment without a fireman (helper), unless such 
action would cause the fireman (helper) to lose a day or 
more of work. 


Stipulation as to Contents of Record to be Certified 
to the Court of Appeals 


It is hereby stipulated and agreed by counsel for the re- 
spective parties that the papers listed below shall be certi- 
fied and transmitted to the United States Court of Appeals 
for the District of Columbia Circuit as the record on appeal 
by the Brotherhood of Railroad Trainmen on March 23, 
1966 from the Order entered by the Court in the above- 
entitled proceeding on March 9, 1966, and that all other 


papers filed in the above-entitled proceeding shall be 
omitted from said record on appeal. 


1. Award of Arbitration Board No. 282, dated November 
26, 1963 (certified to the Court of Appeals in Docket No. 
19,867). 


2. Opinion of the Neutral Members of Arbitration Board 
No. 282, dated November 26, 1963 (certified to the Court of 
Appeals in Docket No. 19,867). 


3. Judgment on Arbitration Award dated February 28, 
1964 (certified to the Court of Appeals in Docket No. 
19,867). 


4. Interpretations of Arbitration Board No. 282, dated 
May 17 and May 22, 1964; June 9, 1964; September 16, 
1964; October 23, 1964; April 14, 1965; May 6, 1965; June 
30, 1965; September 16, 1965; October 10, 1965; December 
12, 1965; January 16, 1966; February 20, 1966; March 29, 
1966. (Interpretations of Board 282 dated May 17, 1964; 
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June 9, 1964; September 16, 1964; October 10, 1965, have 
been certified to the Court of Appeals in Docket Nos. 19,867, 
20,003, and 20,004.) 


3. Motion of the Brotherhood of Railroad Trainmen for 
Supplemental Relief Against and Terminal Railroad Asso- 
ciation of St. Louis and exhibits attached thereto, filed 
January 24, 1966. 


6 Affidavit of J. W. Hammers, Jr., in Opposition to Mo- 
tion of the Brotherhood of Railroad Trainmen for Supple- 
mental Relief Against the Terminal Railroad Association 
of St. Louis, and exhibits attached thereto, filed February 
10, 1966. 


7. Transcript of Proceedings, March 3, 1966. 
S. Order, dated March 9, 1966. 

9. Notice of Appeal, filed March 23, 1966. 
10. This Stipulation. 


April 15, 1966 


Martin W. Fincerevut 
Counsel for Brotherhood of 
Railroad Tratnmen 


Ricuarp T. Conway 
Counsel for Terminal Railroad 
Association of St. Louis 
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Exhibits to Affidavit of Mr. Hammer 
EXHIBIT A 
Article 15 


(a) Extra yardmen shall be required to report to protect 
each shift, but if this can be accomplished by reporting 
once in each twenty-four (24) hours, General Chairman 
and Superintendent may perfect arrangements for the 
different districts. 


(b) The oldest extra man must accept a regular position 
as helper when one is available, or be removed from the 
service. When two or more permanent vacancies occur on 
the same day, the oldest extra man will be given preference 
of positions, and so on in turn. (See agreed interpretation 
of November 6, 1936, Page 28.) 


(c) Should a yardman accept or be assigned to a regular 
position as foreman and be found incompetent, and as a 
result be disqualified as to foremanship rights, he will be 
permitted to ‘‘bump”’ in accordance with his seniority as a 
helper. This rule will not deprive such a helper from 
bidding in a foremanship for which he may later become 
qualified. 


(d) In placing extra men when there are two or more 
temporary vacancies, the oldest extra man will have pref- 
erence of positions. This rule to apply to extra foremen 
also. Understood that vacancies are open for selection 
each time the board is marked. 


(e) Yardmen displaced (bumped) from regular positions 
to the extra list may select to work on any shift they 
desire. 


(f) Eleventh Street District extra men will hold seniority 
in both freight and passenger yards, and Bremen Avenue 
District extra men will hold seniority in both Carrie Avenue 
and Bremen Avenue yards. 
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(g) In filling vacancies of extra foremen, the oldest 
helpers and so on in turn, on respective shifts, will be 
given preference. (See agreed interpretation of November 
6, 1936, Page 28.) 


(h) When vacancy of foreman occurs and the oldest 
extra foreman cannot be notified, the oldest available extra 
foreman whose starting time is the same as that of crew 
on which vacancy occurs will be assigned on respective 
shifts. Where extra foremen with earlier starting time 
are assigned (without notice), they will be allowed pay 
from such earlier starting time. When vacancy is for more 
than one day, the oldest extra foreman on respective shifts 
will be given preference the following day, he to report at 
starting time of crew to which assigned. (See agreed 
interpretation of November 6, 1936, Page 28.) 


(i) Regular foreman laying off indefinitely or reporting 
before expiration of leave of absence must report in 
sufficient time so extra foreman can be changed without 
losing time. 


EXHIBIT B 
MemonaNDUM oF AGREEMENT 
BETWEEN THE 
TrexminxaL Rarroap Association or Sr. Louis 
AND THE 
BrorHERHooD oF RawRoaD TRAINMEN 


Covering the agreed application of various sections of 
Article III of National Agreement ‘‘A”’ of May 25, 1951 
(Five-Day Week Agreement) and providing for the estab- 
lishment of a more uniform board marking procedure in the 
separate seniorty districts in the operation of the five-day 
work week. 
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This agreement supersedes the Local Agreements of 
April 16, 1952, February 25, 1953, March 11, 1953 and 
March 10, 1954, which agreements are contained on pages 
58, 59, 60, 61, 62, and 63 of the printed schedule agreement 
between the parties, effective February 18, 1930, reprinted 
April 1, 1954. 


ITEM A. Agreed Application of the Various Sections of 
Article III of National Agreement “A” of May 25, 
1951. 


Section 1—All regularly assigned jobs will be rebul- 
letined effective with the first trick, April 17, 1952, with 
assigned days off in each instance. Relief crews to cover 
work on the days off will be bulletined to take effect the 
same date. 


Inasmuch as our yard assignments are bulletined and bid 
in, and we do not operate under the strict seniority or 
mark-up plan, the days off will apply to the job and not 
to the man. 


Section 3—If the relief days of any assignment are 
changed or there is any change in any crew in any relief 
cycle, the procedure outlined in Article 13, Paragraph (g), 
of the contract will apply. If there is a permanent reduc- 
tion of any crew in a relief cycle the relief crew will be 
abolished effective with the day cycle is interrupted and 
assignments protected by extra men. Advance notice per- 
mitting, the incumbents of relief crews may assume their 
new job on the day the relief job is abolished if they exercise 
their seniority at the preceding board marking, subject to 
the provisions of Article 16(b). 


Section 7, Paragraph (c)—Any regular men affected by 
temporary reductions who report but are not old enough to 
work on the date or dates of such reductions, will be 
permitted to work extra on one or both of their next days 
off according to their seniority standing. This right to 
work is limited to the shift on which regularly assigned and 
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to the regularly assigned starting time, unless they choose 
to protect earlier or later starts. Notices of temporary 
reductions will be placed on bulletin boards at all points 
where men go on and off duty. The boardmarker will 
attempt to contact regular men affected by temporary 
reduction who do not have the opportunity to see the 
reduction notices prior to 1:00 p.m. preceding the board 
marking cycle in which they are due back to work. If not 
contacted, they will be marked up in vacancies of the same 
or later starting time and at the same location. 


Section 11, Paragraph (b)—An employee on a regular or 
regular relief assignment who bids and is assigned to 
another regular or regular relief assignment will be per- 
mitted to go on the assignment of his choice, and will take 
the conditions of that assignment. (Not applicable to 
employees displaced by bump who are covered by paragraph 
captioned ‘‘Bumping”’ of this Item A.) 


Note—This is understood to mean that men bidding 
and assigned to another regular or regular relief 
assignment will take the conditions and ‘‘days off’’ of 
the assignment without regard to days worked on any 
previous assignment, but if this results in an employee 
working more than five consecutive days such days 
will be paid at the straight-time rate. 


Section 11, Paragraph (d)—The extra board will be 
considered exhausted when all extra men are working 
or are marked up to work in a 24-hour period. 


(a) Regular men eligible to work at straight-time 
rate on their days of rest (as a result of bidding or 
by reason of having laid off) and desiring to do so 
must supply full information to the crew board marker 
prior to 1:00 p.m. of the board marking cycle in which 
they wish to work. Not having done so they will not 
be called or used except in seniority order from the 
rest-day call list. 
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Nore—It is understood that regular men, as well 
as extra men, who work any part of a shift will be 
considered to have worked a full shift for purposes 
of computing the five straight-time, eight-hour shifts 
referred to in Section 11, Paragraph (d). 


(b) When the extra board is exhausted and the list 
of available regular men at straight-time rate is 
exhausted, available regular men in seniority order will 
be given the right over extra men to work on their 
shift on their days off in accordance with the provisions 
of Item C hereof. In the event that vacancies are not 
filled with regular men on their rest days, resort will 
be had in seniority order to extra men who have 
worked 5 days in their work week, if any, in accordance 
with Item B(d), then to available extra men who will 
have 8 hours’ rest and then to available extra men who 
may be doubled in accordance with Item B(e). In the 
event there are no volunteers to double, the junior 
available extra man will be assigned. 


Bumping 


(a) A regular man who is displaced by bump while 
working the fifth day of his work week must observe 
the rest days of the position from which displaced. 


(b) A regular man displaced by bump (who has 
sufficient seniority to bump the occupant of a regularly 
assigned position) will be permitted to work five 
consecutive days from his last assigned day off. If 
this necessitates working on the days off of the new 
assignment chosen, he may work extra in seniority 
order in filling vacancies on those days. If this involves 
work on more than five consecutive days it will be 
performed at straight-time rates. 


In the application of the above provisions the follow- 
ing examples are cited for purposes of clarification: 
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Example 1: 


An employee with assigned work days of Monday 
through Friday is notified that he is bumped on 
Thursday. He in turn bumps to a position which 
he takes on Friday, with Wednesday and Thursday 
as rest days but never actually reaches those rest 
days because on Saturday he is again displaced and 
bumps to a job with Monday and Tuesday as rest 
days. As a result of this series of bumps the 
employee has worked Monday through Sunday. He 
will not be permitted to work on Monday and 
Tuesday, the rest days of the job last selected, as 
he has worked 5 consecutive days from the previous 
Saturday and Sunday, his last assigned days off. 
In other words Wednesday and Thursday cannot be 
used as a basis from which to compute his eligibility 
to work under this rule. 


Example 2: 


An employee with assigned work days of Monday 
through Friday is notified that he is bumped on 
Tuesday. He in turn bumps to a position with 
Wednesday and Thursday off. He is permitted to 
work extra under this rule on Wednesday and 
Thursday as he has thus far worked only two (2) 
days from Sunday, his last assigned day off. On 
Friday this employee is again bumped and exercises 
displacement privileges on a job with Saturday and 
Sunday off. He will not be permitted to work on 
Saturday and Sunday, however, as he has pre- 
viously worked five (5) consecutive days by virtue 
of the application of this rule. 


Ezample 3: 


An employee with assigned work days of Monday 
through Friday works on all of such days and in 
addition is called out for work on Saturday and 
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Sunday for which he is compensated at the rate 
of time and one-half. On Monday he is notified 
that he is bumped and on Tuesday assumes a posi- 
tion with rest days of Thursday and Friday. This 
employee will be permitted to work on Thursday 
and Friday under this rule because the work per- 
formed on the previous Saturday and Sunday was 
pursuant to Item C (Service on Rest Days) of this 
agreement. (The same would be true if the employee 
had worked on Saturday or Sunday under Section 
7, Paragraph (c), or Section 11, Paragraph (d) (a) 
of this Item A.) 


(ce) The board marker will attempt to contact regular 
employees bumped on their rest days prior to 1:00 
p.m. preceding the board marking cycle in which they 
are due back to work. If not contacted they will be 
marked up in vacancies of the same or later starting 
time and at the same location, when possible. If no 
vacancies exist they will be privileged to work extra in 
seniority order to make up the day on either of their 
next rest days. If this involves work on more than 5 
consecutive days it will be performed at straight-time 
rates. 


(d) Men who are bumped while on vacation, extended 
leave or sick leave, will be entitled to work five con- 
secutive days including the day they return to work 
and then take the conditions of the job they have 
bumped on. If the leave is of such duration that their 
job has been bulletined in their absence they will take 
the conditions of their new job. 


(e) Regular men who are on crews affected by a 
change in rest days requiring the jobs to be rebul- 
letined, will be permitted to work five consecutive days 
from their old rest days if they rebid in their same 
positions and the new rest days will not allow them to 
do so. 
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(f) If the application of Paragraphs (d) and (e) 
neeessitates working on the days off of the new assign- 
ment chosen, such employees may work extra in senior- 
ity order in filling vacancies on those days. If this in- 
volves work on more than five consecutive days it will 
be performed at straight-time rates. 


(¢) If the application of the Hours of Service Law 
or board marking procedure prevents a man from work- 
ing five (5) consecutive days under this rule, he will 
be permitted to work extra in seniority order in 
filling vacancies on either one of the days off of the 
new assingment chosen. 


Scumary: It is understood that regular men electing 
to work on their days of rest under the provisions of 
Section 7, Paragraph (c), and bumping (Paragraphs 
(a) through (g)) of this Item A, will work extra in 
seniority order in filling all foreman vacancies, if hold- 
ing rights as such, and all helper vacancies, provided 
they supply full information to the yardmaster or crew 
board marker by 1:00 p.m. prior to board marking 
exycle in which they wish to work. It is understood that 
notice filed under Item C(a) does not constitute notice 
under this provision. 


ITEM B. The following rules will govern the assignment 
of extra men: 


(a) Extra men who desire leaves of absence must obtain 
same prior to board marking; if obtained after crew 
starter has commenced to mark the board the leave of 
absence will start with the shift on which he would have 
been assigned. Extra men not marked up at the official 
board marking may notify the board marker that they will 
protect the third or first shifts, or both. Extra men who 
do not lay off, will be considered available for call, if 
needed, in seniority order. 
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(b) Extra men called to protect vacancies must do 80 
or, if other extra men are available, may lay off. If they 
lay off the lay off will start with the shift called for. 


(c) In the event of an emergency vacancy occurring 15 
minutes or less before the start of an assignment, an avail- 
able extra man may be doubled to get the crew started. 
Where bullringmen are available they will be used 
temporarily and a man called to fill the vacancy. 


(d) After all regular men have been called in accordance 
with the provisions of Item C hereof, extra men having 
worked five (5) pro rata shifts in their work week will be 
considered eligible to perform service on the sixth and 
seventh days of their work week only on the shift on 
which they worked the fifth day, except in the case of 
emergency. 


(e) In the event that the filling of vacancies requires that 
extra men be called on 8 hours’ rest or doubled, they will 
report back on the shift on which they last performed 
service. This rule will also govern the shift on which they 
report on Monday. 


ITEM C. Service on Rest Days. 


(a) Regular men will be called for work on their 
regularly assigned shifts on their days off in seniority 
order when the extra board is exhausted, provided they 
indicate they want to work by filing their names and tele- 
phone numbers, in writing, with the crew board marker. 
Such notices may be filed or withdrawn, in writing, on 
twenty-four (24) hours’ notice. 


(b) Men will be called for vacancies as they occur, 
whether as foreman or as helper, and no changes will be 
permitted regardless of vacancies that occur later, except 
that men called for vacancies to be protected at second shift 
board marking time must be available in time to place 
themselves after the extra board has been exhausted... A 
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an who refuses a call will lose his turn for the day. 
When a man cannot be contacted or fails to answer the 
telephone, at least one more attempt will be made to contact 
him within two hours prior to the earliest start on the shift 
on which the vacancy exists. If still unsuccessful, the man 
next out on the list will be called. 


(c) Men called to protect vacancies occurring on short 
time must reach the job as soon as they can. 


(a) Bullringmen, shedmen and_ other individually 
assigned helpers will be used to work on any crew until 
men who are called actually report for duty. They can be 
used in the last hour of an assignment without the obligation 
of calling anyone. 


(e) Regular men heldirg split-shift relief jobs are 
eligible to work on their rest days as follows: On the first 
rest day—on the shift on which service was performed (or 
scheduled to be performed) on their last work day; on the 
second rest day—on the shift on which they are due back 
on their first work day. If they work the first rest day they 
will be eligible for service on the second rest day provided 
they have eight hours’ rest. 


(f) A switchman who lays off to perform service as 
yardmaster will not be permitted to make up time lost as 
switchman, but he will be considered eligible for call under 
the provisions of this Item C. 


ITEM D. Provisions of Items A, B, and C establish the 
principles governing board marking procedure. In the 
application of these principles, yardmen and switch- 
tenders in the various categories of eligibility have 
priority in the filling of vacancies in the following 
order: 


As Helper— 


1. In seniority order, regular men electing to work on 
their days of rest under the provisions of Section 7, 
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Paragraph (c) (temporary reductions), and Bumping, 
Paragraphs (a) through (g) (employees bumped), of Item 
A, and extra men on the extra board. 


2. Regular men eligible to work at straight-time rate on 
their days of rest (as a result of bidding or by reason 
of having laid off) in accordance with Section 11, Paragraph 
(d), of Item A. 


3. In seniority order, men working at the time and one- 
half rate. 


As Extra Foreman— 


1. In seniority order, regular helpers holding extra fore- 
man rights working on an assigned work day, regular men 
(holding extra or regular foreman rights) electing to work 
on their days of rest under the provisions of Section 7, 
Paragraph (c) (temporary reductions), and Bumping, 
Paragraphs (a) through (g) (employees bumped), of Item 
A, and extra foremen on the extra board. 


2. Regular men eligible to work at straight-time rate on 
their days of rest (as a result of bidding or by reason of 
having laid off) in accordance with Section 11, Paragraph 
(d), of Item A, unless disqualified as foreman. 


3. In seniority order, men working at time and one-half 
rate. 


ITEM E. Revision of Articles 17 and 18 and Interpretations 
thereof: 


Article 17 


(a) After any crew has been left in service on the same 
shift for five (5) consecutive days, regardless of starting 
time, it shall be bulletined as a regular crew. 


Interpretation: A job may not be bulletined until 
after it has been in service on the same shift for 
five (5) consecutive days. 
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Article 18 


Any regular crew or any regular relief crew that is 
temporarily reduced two (2) days in a five-day work week 
or one (1) day in each of two (2) consecutive five-day work 
weeks (excluding Sundays and legal holidays) will be con- 
sidered as permanently reduced and yardmen so affected 
will be permitted to select any position in accordance with 
their seniority rights. Jobs reduced on either the day 
preceding or the day following a holiday, but not both, 
where the reduction is unquestionably attributable to the 
holiday, will be excepted from the application of this rule. 


Interpretation: A job will not be considered as 
permanently reduced (bumping will not be permitted) 
until after it has not worked two (2) days in a five 
(5) day work week or one (1) day in each of two (2) 
consecutive five (5) day work weeks (excluding Sun- 
days and legal holidays), except that in the case of 
regular relief jobs the provisions of Section 3 of Item 
A will apply. 

Nore—The above rule and interpretation in no 
way infringe on the company’s right under Article 
12(b) to post a notice of a permanent reduction in 
force, in which event the men affected will promptly 
place themselves in accordance with the provisions 
of Article 19(c). 

This agreement shall become effective January 12, 1959, 
and shall remain in effect until revised or canceled in 
accordance with the provisions of the Railway Labor Act, 
as emended. 


Signed at St. Louis, Missouri, this 23rd day of December, 
1958. 
TermMINAL RarLroap ASSOCIATION OF 
Sr. Lovis 
Henry Miter, JR. 
Manager, Labor Relations 


BroryuerHoop or RamroaD TRAINMEN 
R. K. Decker 
General Chairman 
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EXHIBIT C 


MemoganpumM or AGREEMENT 
BETWEEN 
TERMINAL RatLroap ASSOCIATION oF St. Lovis 
AND 
BroTHERHOOD oF Ramroad TRAINMEN 
CovERING THE 
INAUGURATION OF Master Seniority Wir 
Prior Ricuts For SwircHMEN AND SWITCHTENDERS 
It is mutually agreed: 


1. That, effective May 1, 1957, all switchmen and switch- 
tenders currently holding seniority in the six different 
seniority districts shall accumulate seniority on the entire 
property over and above new men who are employed after 
the effective date of this agreement. 


(a) All switchtenders determined physically able to per- 
form the duties of switchmen (not switchtenders) will be 
placed on the bottom of the switchmen’s seniority roster 
in their respective districts and will retain prior rights as 
switchtenders. 


(b) Switchtender jobs at the following locations, in con- 
sideration of the duties performed, will be paid at the yard 
helper’s rate of pay: 


May Street 
Bremen 
Jefferson 
Rankin 

17th Street 
NEEB, Madison 
CD Puzzle 
Cabin 1 
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(e) Switehtender jobs at the following locations will 
continue to be paid the switchtender rate of pay: 


Salisbury Street 
Cabin 9 

CP Junction 
Broadway 


(a) Employees assigned by bulletin to the positions 
enumerated in Paragraph (¢) will be paid at the rate 
applicable to the position. 


2. This agreement does not change, alter or amend 
District Seniorty, the established points for going on and 
off duty in the respective districts, the allotment of work, 
or the present method of interchange in effect between the 
different seniority districts covered by the present agree- 
ment and practices. Regular or extra men exercising their 
master seniority rights are restricted to the performance 
of work and transfer hauls that are allotted to the district 


on whose board they are working. 


3. All men holding seniority in their home district shall 
be known as prior rights men and their district seniority 
number will be known as their prior rights seniority 
number. 


A. That, effective May 1, 1957, there shall be a master 
seniority list compiled of all men holding seniority 
as switchmen and/or switchtenders on the Terminal 
Railroad Association of St. Louis under the jurisdic- 
tion of the Brotherhood of Railroad Trainmen. 
Switchtenders not physically able to perform the 
duties of switchmen will be indicated by an asterisk. 


. Each employee on each of the District Seniority 
Rosters having an established seniority date prior to 
May 1, 1957, shall be accorded a seniority date on 
the Master Seniority Roster in the order of his 
seniority date as indicated on the current district 
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seniority rosters. The employee having greatest 
seniority will be first recorded on the Master Seniority 
Roster and other employces listed in their respective 
seniority date order as indicated by their seniority 
date on their District Seniority Roster. This master 
seniority number will apply when bidding or bumping 
into another seniority district. The existing rights of 
each employee on his District Seniority Roster shall 
be preserved, and they will retain their prior rights 
in their home district regardless of the amount of 
times they may choose to exercise their seniority in 
other districts. 


.. Employees etnering the service and acquiring se- 
nority on the Master Seniority Roster on and after 
May 1, 1957, shall acquire seniority rights on the 
Master Seniority Roster only. 


. In the exercise of seniority by the employees under 
rules of the current agreement, an employee having 


seniority on a district seniority roster will have 
preferred rights to any position in his home seniority 
district. 


. Employees having prior rights seniority, who are 
holding a regular position in another seniority district, 
are not subject to recall to new positions or vancancies 
in their home district, but may bid or bump on same if 
they desire. 


. In the event vacancies are not bid in by regular 
men holding prior rights home district seniority, 
they will be assigned in seniority order to extra men 
holding prior rights seniority in the district in which 
the vacancy occurs. 


. After all prior rights men are regularly assigned in 
a district, new positions and vacancies in that district 
will be bulletined in all districts. If not bid in and 
assigned to employees holding prior rights on the 
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home district roster, they will be awarded to the senior 
applicants on the Master Seniority Roester. If no 
bids are received the position will be assigned to the 
senior extra man on the master seniority roster. 


4. After the effective date of the agreement, additional 
extra men will be hired as needed in the different seniority 
districts, and must remain in the district where first 
assigned, for a period of not less than forty-five (45) days. 
After forty-five (45) days have elapsed, they may transfer 
or be transferred by the Carrier to another seniority 
district upon the serving of a seventy-two (72) hour written 
notice at official board marking time consistent with service 
requirements in the districts involved. After a transfer 
from one district to another has been effected, the extra men 
will be required to protect the extra board in the district 
transferred to for a period of not less than fourteen (14) 
days and then may again transfer or be transferred by 
the Carrier in the manner provided above. 


5. Prior rights extra men will be afforded the privilege 
of transfer as outlined in Section 4 at their option. In the 
event an employee is awarded a position in a district other 
than his home ‘‘prior rights”? district by virtue of his 
seniority on the Master Seniority Roster, and subsequent to 
such assignment the position is abolished, or he is displaced 
therefrom, his prior rights displacement privilege will be 
confined to his home district, (except that he may displace 
an employee his junior who has secured a position in a 
district other than his home district by exercising his 
Master Roster Seniority), or he may displace any employee 
his junior on the Master Seniority Roster who has 
entered the service subsequent to the effective date of the 
agreement. 


6. Correct copies of seniority rosters will be furnished 
each Local Chairman and the General Chairman of the 
B. of R. T. every ninety (90) days upon request. Same to 
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show all yardmen and switchtenders holding seniority 
rights, and which will include the names and seniority date 
of those (yardmen and switchtenders) occupying appointive 
positions, either with the Company or the Brotherhood of 
Railroad Trainmen. Seniority Rosters to be posted in the 
respective districts at crewboards. 


7. Crewboards in each district will operate independently, 
and extraboards will be maintained in each district and 
extra men protecting same will abide by the boardmarking 
procedure in effect in the district to which assigned. Extra 
men who render service in two different districts due to 
transfer will be restricted to five straight-time days in the 
aggregate in a work week. 


Regular men displaced by bump will be goverened by the 
April 16, 1952, agreed application of the National Five 
Day Work Week Agreement under the heading of 
‘“GENERAL,’’ 


Nore—This also applies to men exercising their 
displacement rights from one district to another. 


Regular men exercising their master seniority in bidding 
from one district to another, will be governed by the 
Memorandum of Agreement of March 10, 1954. 


This agreement is in disposition of the organization’s 
formal notice dated November 20, 1956, and the carrier’s 
notice dated December 14, 1956, except that with respect 
to the latter, provision is hereby made for a review of the 
restrictive provisions of the Memorandum Agreement of 
May 27, 1949, when fifty-one (51) per cent of employees 
on the Master Seniority Roster have seniority dates sub- 
sequent to the date of this agreement, at which time the 
organization agrees to modify the restrictions contained 
in Paragraphs (a) and (c) of Item 1 of said agreement, 
looking toward eventual abrogation of all restrictive pro- 
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visions of Item 1 of said agreement when all employees 
on the Master Seniority Roster have seniority dates 
subsequent to the effective date of this agreement. 


Signed at St. Louis, Missouri, this 10th day of April, 1957. 


TrerminaL RarroaD ASSOCIATION OF 
Sr. Louis 
(Signed) Henry Mruer, Jr. 
Manager, Labor Relations 
BrorHerHoop or RamroaD TRAINMEN 
(Signed) R. K. DecKER 
General Chairman 
APPROVED: 
(Signed) J. A. Rasa 
Deputy President 


WITNESSED: 
(Signed) W. G. Rapp 
Mediator 


SvcppLlEMENTAL AGREEMENT 


Section 5 of the Memorandum of Agreement effective 
May 1, 1957, permits prior rights extra men to transfer 
to other districts on the basis of their master seniority 
upon the serving of a 72-hour written notice. 


Section 3, Paragraph (g), permits all prior rights men to 
apply their master seniority in bidding on vacancies in 
other districts after all prior rights extra men in that dis- 
trict have been placed on regular jobs. This has resulted 
in senior men applying their master seniority, working on 
the extra board while junior men hold regular positions. 


To correct this condition the following is agreed to: 


(1) Commencing with the second shift boardmarking, 
May 15, 1961, all prior rights men working extra in a 
seniority district other than their prior rights district will 
be required to assume a regular job in that district, if their 
seniority permits, by displacing any junior man holding a 
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regular job by virtue of his master seniority. Prior rights 
employees possessing sufficient seniority to hold a regular 
job in accordance with the foregoing but who prefer not to, 
may clect to transfer to their home or another seniority 
district by serving a 72-hour notice in accordance with 
Section 5 of the Memorandum of Agreement effective May 
1, 1957. Such transfer must be accomplished by the second 
shift boardmarking, May 15, 1961. 


(2) Subsequent to May 15, 1961, prior rights extra men 
working on the extra board in a district other than their 
prior rights district will be eligible for assignment to a 
regular position in the district in which protecting extra 
work consistent with Article 15, Paragraph (b), of the 
basic agreement effective February 18, 1930. Prior rights 
extra employees having served the 72-hour notice provided 
for in Section 5 of the Memorandum of Agreement effective 
May 1, 1957, will not be exempt from assignment unless the 
72 hours expire prior to the time the bid closes. 


(3) Hereafter a prior rights extra man transferring to 
a seniority district in which a regular job is held by a junior 
man by virtue of his master seniority, will be required to 
exercise his seniority to displace such junior employee. In 
so doing he will be required to take the conditions of the 
job he displaces on. Others affected by this first bump, 
however, will be permitted to work according to the present 
Bumping rule; that is, they will be permitted to work five 
consecutive days from their last assigned day off. 
Signed at St. Louis, Missouri, this Sth day of May, 1961. 
TERMINAL RaILROAD ASSOCIATION OF 
Sr. Louis 
Henry Muer, Jr. 
Manager, Labor Relations 


Brorgernoop or Ramroap TRAINMEN 
R. K. Decker 
General Chairman 
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EXHIBIT D 


Pruxcipnss to Govern IMPLEMENTATION OF AWARD OF 
Srecian Boarp or Apsusruent (BRT v. TRRA) 
EstanuisHep Pursuant TO AWARD OF 
Ansrrration Boarp No, 282 


1. To the extent possible, non-blankable vacancies will 
be filled from the extra board by available ‘‘protected”’ 
extra men. Any remaining available ‘‘protected’’ extra 
men will be used to fill vacancies on blankable positions. 
After the extra board is exhausted of ‘‘protected”’ men, 
remaining blankable positions need not be filled. 


2. To the extent that vacancies on non-blankable positions 
cannot be filled by ‘‘protected’’ employees from the extra 
board, available regularly assigned employees occupying 
blankable positions on the shift (without reference to 
starting time) and at the location will be assigned in the 
reverse order of seniority. 


3. Non-blankable vacancies arising after the board has 
been marked—and for which there are no ‘‘protected”’ 
extra men available—will be filled by reassigning the 
junior available helper assigned to a biankable position 
on the same shift. 


4, Non-blankable vacancies which cannot be filled under 
Paragraphs 1, 2 and 3 above, will be filled by regular men 
eligible to work under Item A, Section 11(d), Paragraph 
(a) of the Fourteen-point Agreement. 


5. Non-blankable vacancies which cannot be filled in 
accordance with the foregoing may be filled by available 
non-protected extra men. 


6. Regular men on their days of rest are subject to use 
only as a last resort to fill vacancies on non-blankable 
positions which cannot be filled. 


Nore: In the operation of the foregoing principles, 
effort should be made to respect the seniority right of 


the individual to select the job of his choice. This 
would apply with respect to the extra men as well as 
regularly assigned employees required to move to 
another position. In the case of the latter, to the 
extent possible, they should be allowed to make their 
selection ahead of extra men. 


October 22, 1964 


EXHIBIT E 
(District) 
Norice 


To facilitate application of the Award of Special Board 
of Adjustment (BRT v. TRRA) dealing with the crew 
consist issue, the following will apply: 


1. Jobs on all shifts, at all locations, will be abolished 
effective with the commencement of the first shift November 
24, 1964. 


2. The new jobs will become effective with commencement 
of the first shift November 24, 1964 and are listed on the 
attachment hereto. (The list will show the name of each 
job, starting time, days of rest and positions on the crew. 
The list will indicate that the position of headman is 
blankable.) 


3. Beginning Wednesday, November 18, 1964, all employ- 
ees will be contacted in seniority order to determine their 
job choice. The contact will be made by the officer in charge 
or the local chairman of the district. No change will be 
permitted after selection has been made. 


4. Employees who do not promptly indicate the job of 
their choice will be arbitrarily assigned. 


5. Men changing from one job to another will be required 
to have eight hours’ rest between the completion of their 
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last tour of duty and the starting time of their new 
assignment. Men losing time for this reason will be per- 
mitted to make up the day on their next assigned days of 
rest in accordance with the Bumping provision of the 
Fourteen-point Agreement. 

6. Men moving from one job to another will take the 
conditions and days off of the assignment without regard 
to days worked on their previous assignment, but if this 
results in an employee working more than five consecutive 
days, such days will be paid at the straight time rate. 

7. Assignments will be made without regard to men on 
vacation or leave of absence. When such men return they 
will be allowed to exercise their seniority. 


Officer in Charge 


EXHIBIT F 


BrorHERHOOD OF RaILgoaD TRAINMEN 
GeNeraL GRIEVANCE CoMMITTEE 
TermrxaL Ramroap AssociaTion or St. Louis 
May 25, 1965 
Mr. J. W. Hammers, Jr. 
Manager, Labor Relaticas 
Terminal Railroad Association 
Union Station 
St. Louis, Mo. 63103 


Dear Sir: 


Further reference is made to the recent change in the 
method of applying the Special Board Award on this 
property, relative to the Crew Consist Controversy and 
Award No. 282 in connection with Public Law 88-108. 
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It is now our position that the current method employed is 
contradictory to D(1) and D(2) of Award No. 282. The 
Organization’s position is summarized as follows: 


Since the effective date of Award No. 282, January 25, 
1965, there were only 14 (non-protected) extramen hired 
by the Carrier. Current records indicate there are only 3 of 
these still active on the seniority roster. Under these 
circumstances, it certainly indicates the Carrier was unwise 
in abolishing 74 regular helper positions, plus helper 
positions on relief crews. This resulted in the men who 
were discommoded being forced to exercise their seniority, 
which in many instances, required them to move to other 
shifts on less desirable positions and unsatisfactory rest 
days. The recently instituted practice likewise denied pro- 
tected extramen of employment rights on the crews reduced 
on Monday and Tuesday while these same extramen were 
afforded the right to serve as a so-called ‘‘extra helper’’ 
on the reduced crews from Wednesday through Sunday, 
seniority permitting. 

It is the Committee’s position that due to the fact that 
there are only 3 active non-protected extramen on the 
current seniority roster, that the crews reduced should 
have the helper position advertised for bid and return them 
to the proper complement of men. The shortage of men on 
the weekends, which requires the Carrier to pay the 
punitive rate to protect ‘‘must fill’? vacancies, is caused by 
the Carrier’s failure to hire sufficient men to meet the needs 
of the service and the vacation program. If the Carrier 
takes the position that the reduction of the aforementioned 
crews by one man each, is consistent with the answer by 
the Seward Board to Question +24, we call attention to the 
fact that the same answer provides that such reduction 
does not increase the size of the extraboard above that 
established by rule, practice, or agreement. In the recently 
instituted change, the extraboard was doubled. If the 
Carrier declines to re-advertise the helper positions, con- 
sistent with our above request, we must point out there 
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was no change in boardmarking procedures contemplated 
by the Award which effects seniority, ie. protected extra- 
men reporting for duty on Monday and Tuesday, as well as 
the rest of the week, should be permitted to perform 
service under the employee protective feature of the Award 
covered by D(1) and D(2). 


In the event the controversy cannot be disposed of time 
claims will be filed by those protected extramen denied of 
work opportunity and/or forced to work behind junior 
extramen in violation of their seniority. 


I trust the above sets forth the Organization’s position. 


Yours truly, 


R. K. Decker 
R. K. Decker, General Chairman 
Brotherhood of Railroad 
Trainmen : 


EXHIBIT G 
May 28, 1965 
012 


Mr. R. K. Decker, General Chairman 
Brotherhood of Railroad Trainmen 
Room 825 Buder Building 

Seventh and Market Streets 

St. Louis, Missouri 63101 


Dear Sir: 


This will acknowledge your letter of May 25, 1965 and 
confirm our discussions in conference the same date 
concerning application of the Crew Consist Award on this 
property. 
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As you know, we have had numerous conferences and 
reached a number of understandings concerning the applica- 
tion of the Crew Consist Award on this property since it 
was put into effect shortly after the rendition of the Dorsey 
Award. As I understand it, your letter has the effect of 
saying that you are withdrawing forthwith from all verbal 
understandings between us. 


Accordingly, it will be our purpose, for the future, to 
be guided by the Dorsey Award and the Award and 
Interpretations of Arbitration Board No. 282. 


Yours very truly, 


(Signed) J. W. Hammers, Jr. 
Manager Labor Relations 
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STATEMENT OF QUESTION PRESENTED 


Whether the District Court should have determined 
that the Award of Arbitration Board 282 as interpreted 
and applied by that Board was violated by the refusal 
of the Terminal to man its crews with the number of 
helpers required by rules established by a collective bar- 
gaining contract in effect prior to the award of that Board 
and by manning its crews with a fewer number of em- 
ployees pursuant to the Award of a Special Board under 
the Award of Arbitration Board 282 on days when other 
employment was not available to its employees having the 
status of ‘‘protected employees’’ under the Award of Arbi- 
tration Board 282 which provided that such employees 
shall have the right to work pursuant to rules in effect 
prior to the award of that Board but that no such em- 
ployee shall have a right to jobs or positions that a car- 
rier may discontinue pursuant to such award if other em- 
ployment is available to him, and whether the District 
Court should have enforced the Award of Arbitration 
Board 282 by requiring the Terminal Railroad Association 
to pay its ‘‘protected employees’? what they would have 
earned in employment of which they have been deprived 
and by requiring the Terminal to cease violating that 
award by such action. 
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STATEMENT OF THE CASE 
SraTEMENT OF PorntTs 
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I. There is no ambiguity in the provisions of the 
Award of Arbitration Board 282 requiring the 
Terminal to employ ‘‘protected employees’’ in 
crews which a Special Board of Adjustment au- 
thorizes to be reduced if and when such employ- 
ment is necessary to provide them with employ- 
ment to the extent they would have been em- 
ployed under rules in effect prior to the Award 
of the Special Board 


II. The Award of Arbitration Board 282 as inter- 
preted and applied by it does not permit the 
Terminal to man its crews pursuant to a Special 
Board Award requiring a lesser number of help- 
ers in those crews than was required by rules in 
effect prior to such Award unless other employ- 
ment is available to protected employees 
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JURISDICTIONAL STATEMENT 


In pursuance of Public Law SS8-108, Act of August 28, 
1963, 77 Stat, 132, USCA Title 45, Section 157 (1965 Supp.) 
the Award of Arbitration Board 282 was filed in the United 
States District Court for the District of Columbia and 
the judgment of that Court was entered on it following the 
decision of this Court in Brotherhood of Locomotive Fire- 
men &€ Enginmemen, et al, v. Certain Carriers, 118 U.S. 
App. D.C. 100, 331 F. 2d 1020 (D.C. Cir, 1964) affirming 
225 F. Supp. 11 (D.C. D.C., 1964), cert. den., 337 U.S. 918, 
& S. Ct. 1181 (1964). 
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On January 17, 1966 the Brotherhood of Railroad Train- 
men, one of the parties to the aforesaid award and judg- 
ment filed a Motion for Supplemental Relief against the 
Terminal Railroad Association of St. Louis, also a party 
to said award and judgment, in the United States District 
Court for the District of Columbia to compel the Terminal 
Railroad Association of St. Louis to comply with the pro- 
visions of said award and judgment. The Terminal Rail- 
road Association filed its opposition to that Motion on 
February 10, 1966. 


On March 9, 1966 the United States District Court for 
the District of Columbia entered an order denying the 
Motion for Supplemental Relief without prejudice to its 
renewal if the question should be submitted to Arbitration 
Board 282 and a different conclusion reached by that 
Board. 


On March 23, 1966 the Brotherhood of Railroad Train- 
men filed its notice of appeal to this Court from the 
aforesaid order of the District Court. 


The jurisdiction of this Court is predicated upon Public 
Law 88-108, supra, USCA, Title 28, Sections 1337 and 
1291. 


STATEMENT OF THE CASE 
General Background 


The general background of this case appears from the 
opinion of the Court in Brotherhood of Locomotive Engi- 
neers v. Baltimore & Ohio R. Co., 372 U.S, 284 (1963), 
afirming 310 F. 2d 503 (7th Cir. 1962) and from the 
opinion of the District Court and of this Court in Brother- 
hood of Locomotive Firemen & Enginemen v. Chicago 
Burlington & Quincy R. Co., 118 App. D.C. 100, 331 F. 2d 
1020 (D.C. Cir., 1964), affirming 225 F. Supp. 11 (D.C. 
D.C. 1964), cert. den., 377 U.S. 918, 84 S. Ct. 1181 (1964). 
Briefly, as appears from the opinions of the Courts in 
those cases, it was as follows: 


3 

On November 2, 1959, substantially all the railroads in 
the United States, acting under Section 6 of the Railway 
Labor Act (U.S.C.A. Title 45, § 156), served notices on 
the organizations representing their employees in engine 
service proposing the elimination of all provisions in col- 
lective bargaining agreements which required the employ- 
ment of a fireman in an engine crew. 


‘At the same time the railroads also served a notice on 
the organizations representing their employees in train 
and yard service proposing the elimination of all provi- 
sions in collective bargaining agreements and all inter- 
pretations or practices which required a stipulated number 
of employees to be in a train and yard crew. 


On September 7, 1960 the organizations representing 
the firemen served counter proposals on the railroads to 
continue agreements requiring a fireman in engine crews 
and the organizations representing employees in train and 
yard service also served a counter proposal on the rail- 


roads to establish a national agreement requiring the em- 
ployment of a minimum of a conductor or foreman and 
two brakemen or helpers in all train and vard crews. 


After the Supreme Court determined in Brotherhood of 
Locomotive Engineers v. Baltimore € Ohio R. Co., supra, 
that the parties had exhausted the procedures of the Rail- 
way Labor Act and the carriers were free to put their 
notices into effect and the organizations were free to strike, 
Congress enacted Public Law 88-108, 77 Stat. 132, U.S.C.A. 
Title 45, §157 (Supp., 1965) which was approved August 
28, 1963. It provided for the ‘‘final disposition’’ of the 
dispute by compulsory arbitration of the ‘‘fireman issue”’ 
and the ‘‘erew consist issue’? by an arbitration board 
which has become known as ‘‘ Arbitration Board 282”’. 


The Award of Arbitration Board 282 made a final dis- 
position, in fact, of the fireman notices. It provided for 
the immediate and eventual elimination of the fireman’s 
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position in certain engine crews and for the immediate 
and eventual termination of the employment of certain 
firemen. (J.A. 2, $13) 

The Award of Arbitration Board 282, did not, in fact, 
make a final disposition of the crew consist issue. It pro- 
vided for changes to be made in the consist of only certain 
types of crews and remanded the issue to the local railroad 
properties for interim disposition either by agreement or 
by arbitration by Special Boards of Adjustment. (J.A. 
2, 1419) 

It defined the **Rights to Work’’ of firemen (J.A. 12) 
and provided ‘‘Employee Protection’? for employees in 
train and yard service. (J.A. 18) 

As to employees in train and yard service, who might 
be affected by a change in the consist of a yard crew, 
Section III, Part D of the Award of Arbitration Board 
282 provided that: 

«¢| |. yard brakemen or helpers, other than those on 


f arlough on the date that this award becomes effective, 
shall be known and designated, for the purposes of 


this Award, as ‘protected employees’ . . .”’ 


and that such a ‘‘protected employee’’ 


«¢... shall retain his rights to... yard service assign- 
ments (including all assignments in .. . transfer, belt 
line and miscellaneous yard services) for which he is 
qualified, as provided by rules in effect on the day 
preceding the day this Award becomes effective, to the 
extent that such positions are available to him in his 
seniority district, unless and until retired, discharged 
for cause, or otherwise removed from the carrier’s 
active working lists of ... yard brakemen or helpers 
by natural attrition; provided that no such ‘protected 
employee’ shall have any right to jobs or positions 
that the carrier may discontinue pursuant to the pro- 
visions of this Award if other employment in any such 
classes of service, for which such employee is qualified, 
is available to him in his seniority district....’’ (J.A. 
18-19) 


5 
This Particular Case 


The Terminal Railroad Association of St. Louis, here- 
inafter referred to as ‘‘Terminal’’, operates in the metro- 
politan St, Louis, Missouri—FEast St. Louis, Illinois area. 
It connects with twenty-one other railroads. The major 
portion of its business is the transfer of cars from one 
connecting railroad to another. The remaining portion 
of its business is service to about four hundred industries. 
(J.A. 30-31). 


Its crews were either ‘‘regularly assigned’’, ‘‘regular 
relief’’, or ‘‘extra’’, depending, upon the nature of the 
job or assignment on which its erews worked. (J.A. 8, 
157, 158, 165-166) The crews on a job that regularly 
worked every day were ‘‘regularly assigned’? crews. For 
example, the crews which worked each shift of the “Bridge 
No. 1°’ job, starting at eight a.m., four p.m., and midnight 
every day were ‘‘regularly assigned’’ crews (J.A. 1-25). 
Two consecutive ‘‘rest’’ or ‘‘off’’ days in each week were 
established and were the same two days each week for 
each regular job. ‘‘Regular relief’’ crews were those which 
regularly worked on regular jobs on the established ‘‘rest’’ 
or ‘off’? days of regular jobs, i.e. Sunday and Monday 
on one regular job, Tuesday and Wednesday on another 
regular job and Thursday on another regular job. (J.A. 
157-158) ‘‘Extra crews’? were those which worked on a 
job that worked less than five consecutive days. If the job 
worked on more than five consecutive days it became a 
regular job and required a regular erew and a regular 
relief crew to work it on its two ‘‘rest’’ or ‘‘off’? days. 
(J.A. 42, 165-166) 


Prior to January 25, 1964 (the effective date of the 
Award of Arbitration Board 2S2) the minimum ‘‘consist’’ 
ic. the minimum number of persons required to be in a 
erew, was established by a collective bargaining agree- 
ment between the Terminal and the BRT to be a minimum 
of a foreman and three helpers on some jobs, a minimum 


6 


of a foreman and two helpers on other jobs, and a minimum 
of a foreman and one helper on others. (J-A. 21, 24-28). 
However, there were variations above those numbers. 
(J.A. 42) 


All positions in each crew were initially filled by the 
Terminal ‘*bulletining’’ the job to be worked by the crew 
and by the employess ‘‘bidding’” for the positions in the 
crew. Employees bidding on the job were assigned to 
positions in the crew in accordance with their seniority. 
(J.A. 60-61, 157) 


Employees without sufficient seniority to be assigned to 
a position in a erew became and were known as ‘‘extra”’ 
men and, as such, constituted the ‘‘extra board’’. (J.A. 
60-61, 64) 

‘Extra’? crews and vacancies in regular and regular 
relief crews which occur from day to day due to the ab- 
sence from work of an employee assigned to such crews 
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were fillled by ‘‘extra’’ men according to their seniority 
(J.A. 64) and in some instances by regular men on their 
off days (J.A. 65, 157, 162-165) and frequently worked 
more than five shifts per week. (J.A. 65) 


The number of crews employed by the Terminal varies 
from time to time due to temporary or permanent reduc- 
tions or increases in the number, as determined by the 
management of the Terminal. (J.A. 30, 157, 165-166) 


In the event the management of the Terminal increases 
the number of jobs or crews, either temporarily or perma- 
nently, assignments to positions in such additional crews 
to work such additional jobs were made by the ‘*bulletin 
and bid’’ process and resulted in a decrease in the number 
of ‘‘extra men’’ because of their being assigned to man 
the larger number of positions in the additional crews. 
Conversely, in the event the management of the Terminal 
reduces the number of jobs and crews, either temporarily 
or permanently, the number of ‘‘extra men”’ increases be- 
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cause of the smaller number of jobs and crews necessary 
to be manned regularly. (J.A. 60-61) The number of 
crews has averaged between 170 and 190 and has been as 
high as 204. (J.A. 30) 


On January 31, 1964 the Terminal served a notice on 
the BRT under the provisions of the Award of Arbitra- 
tion Board 282 proposing a reduction in the minimum 
number of persons, as required by the collective bargain- 
ing agreement, to be in 106 particular crews (J.A. 24, 68). 
It did not serve any notice proposing changes in the 64 
to $4 additional crews which it had averaged employing nor 
with respect to its passenger service and thus the positions 
in those crews continue to be manned in accordance with 
the collective bargaining agreement. (J.A. 30,40) There- 
after, a Special Board of Adjustment provided for by the 
Award of Arbitration Board 282 to resolve the dispute 
created by the Terminal’s notice was convened (J.A. 28- 
29). On October 16, 1964 the Special Board of Adjust- 
ment, by the neutral member and the Terminal’s member, 
made an Award reducing the minimum number of helpers 
from that required by the collective bargainmg agreement 
to the extent of one helper in 104 of the 106 crews with 
respect to which the Terminal had proposed a change. 
(J.A. 24-28, 43-45) 


On October 22, 1964 the Terminal issued instructions 
“Governing Implementation of Award of Special Board 
of Adjustment’’. These instructions required ““protected”’ 
extra men to be used on ‘“‘blankable’’ positions, i.e. posi- 
tions established by the collective bargaining agreement 
which the Special Board had ruled could be eliminated. 
(J.A. 174) 


Certain disputes arose between the Terminal and the 
BRT as to which of the positions in crews affected by the 
Award of the Special Board should be treated as ‘¢blank- 
able’’. 


S 


Commencing May 11, 1965, the Terminal has manned the 
104 crews (J.A. 72) affected by the Special Board Award 
with only the minimum number of employees required 
by that Award. This action increased by 104 (one em- 
ployee from each of the 104 crews affected by the Special 
Board Award) the number of ‘‘extra men’’ whose oppor- 
tunity for work was to fill vacancies occurring from day to 
day due to the absence of employees regularly assigned to 
crews which were not affected by the Special Board Award 
and to erews which have been reduced by the Terminal 
under the Special Board Award. As a result of the 
Terminal’s action ‘protected employees’’ have been and 
are being denied some employment. 


In the Terminal’s ‘‘Eleventh Street District’’, thirteen 
crews were affected by the Special Board Award. The 
collective bargaining agreement required a foreman and 
three helpers in two of those crews and a minmium of a 
foreman and two helpers in the other eleven crews or a 
total of thirteen foremen and twenty-eight helpers. (J.A. 
24.25) The Special Board Award authorized the discon- 
tinuance of thirteen helper positions, Le. one helper posi- 
tion in each crew. (J.A. 40-41, 45) Beginning with May 
12. 1965, the Terminal refused from time to time to permit 
from one to seven ‘‘protected employees’ to work in any 
of those thirteen positions although no other employment 
was available to them on that day and thus denied them 
employment on various days. (J.A. 46-49) 


In the Terminal’s ‘‘C.D. District’’, fifteen crews were 
affected by the Award of the Special Board. The collec- 
tive bargaining agreement required a minimum of a fore- 
man and four helpers in three crews and a minimum of a 
foreman and two helpers in the other twelve crews or a 
total of fifteen foremen and thirty-six helpers. (J.A. 24- 
25) The Special Board Award authorized the discontinu- 
ance of one position in each of the fifteen crews. (J.A. 
4445) Beginning May 12, 1965 the Terminal refused to 
permit from one to thirteen ‘‘protected employees’’ to 
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work on various days in any of those fifteen positions al- 
though there was no other work available to them in their 
seniority district. (J.A. 50-52) 


Twenty-one crews were affected by the Award of the 
Special Board in the Terminal’s ‘‘ Madison District’’ (J.A. 
24, 26). The collective bargaining agreement required a 
minimum of a foreman and two helpers for each of those 
crews. The Terminal’s proposal to eliminate one helper 
position from each crew was denied as to one crew and 
allowed as to all others (J.A. 41, 44-45), thus leaving the re- 
quired minimum for those crews at twenty-one foremen and 
twenty-two helpers instead of twenty-one foremen and 
forty-two helpers. Beginning with June 11, 1965, the 
Terminal has refused to permit from one to three ‘‘pro- 
tected employees’’ to work in any of the twenty positions 
which the Special Board authorized to be discontinued al- 
though there was no other work available for them on 
those days. (J.A. 52-53) : 


In the Terminal’s ‘‘Bremen-Carrie District’’, thirty-one 
crews were affected by the Award of the Special Board. 
(J.A. 24, 26-27). The collective bargaining agreement re- 
quired a minimum of a foreman and two helpers in each of 
those crews. The proposal of the Terminal to eliminate 
one position in each of those crews was denied as to one 
and allowed as to all others by the Award of the Special 
Board (J.A. 41, 44-46), thus authorizing the elimination of 
thirty helper positions. Beginning with May 18, 1965 the 
Terminal refused to permit from one to four ‘protected 
employees’’ to work in any one of those thirty helper 
positions. (J.A 53-55) 


In the Terminal’s ‘‘Tyler District’’, six crews were 
affected by the Award of the Special Board. The collective 
bargaining agreement required a minimum of a foreman 
and two helpers in each of those crews. (J.A. 24, 27). 
The Award of the Special Board allowed the proposal of 
the Terminal to eliminate one helper in each of those crews 
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(J.-A. 4445) and thus required a minimum of one foreman 
and six helpers instead of twelve helpers. Beginning with 
May 31, 1965 the Terminal refused to permit one or two 
*‘protected employees” to work in any of the Six positions 
which the Special Board Award authorized be discontinued. 
(J.A. 35-36) 


In the Terminal’s ‘‘Wiggins District’’, twenty crews 
were affected by the Award of the Special Board. The 
collective bargaining agreement required a minimum of a 
foreman and two helpers in each of them and the Special 
Board’s Award allowed the Terminal’s proposal to elimi- 
nate one helper position (J.A. 4445), thus authorizing 
the discontinuance of twenty helper positions. Beginning 
with May 11, 1965 the Terminal refused to permit from one 
to eight ‘protected employees’? to work in any of those 
twenty helper positions on various dates, although no other 
employment was available for them in that District. (J.A. 


56-59) 


As a result of the foregoing action of the Terminal, 
many ‘‘protected employees’? have worked in numerous 
weeks less than five days or not at all although under the 
rules in effect prior to the effective date of the Award 
they would have been employed five days or more in such 
weeks. 


This action was instituted in the District Court to en- 
force that part of the Award of Arbitration Board 282 
with respect to ‘‘employee protection’’ heretofore quoted. 
The District Court refused to enforce that portion of the 
Award on the ground that the Terminal had abolished or 
‘*blanked”’ the positions which the Special Board Award 
authorized to be discontinued and that the rights of the 
‘protected employees’? to employment were limited to 
vacancies that might arise from day to day by reason of 
the absence of men composing the crews as manned by the 
Terminal and that such rights did not extend to positions 
which a Special Board authorized to be reduced. The Dis- 
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trict Court’s order was without prejudice to the renewal of 
the motion if the question should be submitted to Board 
282 and that Board should reach a different conclusion 
than the Court. 


STATEMENT OF POINTS 
I 


The District Court erred in concluding that under the 
Award of Arbitration Board 282 employees of the Termi- 
nal Railroad Association having the status of ‘“protected 
employees’? under that Award, who were caused to be 
assigned to the extra board as a result of the Terminal’s 
refusal to man its crews with the number of switchmen 
required by rules in effect prior to that Award and in 
manning its crews with a fewer number of switchmen pur- 
suant to the award of a Special Board of Adjustment under 
the Award of Arbitration Board 282 were entitled to em- 
ployment only to the extent of filling temporary vacancies 
in crews which were not affected by the Special Board 
Award and in crews reduced pursuant to the Special Board 
Award and in extra crews. 


I 


The District Court erred in concluding that the Award 
of Arbitration Board 282 did not require the Terminal 
Railroad Association to man its crews with the number of 
switchmen required by rules in effect prior to that award 
rather than with a fewer number of switchmen as author- 
ized by the Award of a Special Board of Adjustment under 
the Award of Arbitration Board 282 when to man its crews 
as required by those rules instead of pursuant to the 
Award of a Special Board of Adjustment was necessary 
to provide its employees having the status of “protected 
employee’? under the Award of Arbitration Board 282 
with employment. 


2 
I 


The District Court erred in failing to determine that 
the Terminal Railroad Association had violated the Award 
of Arbitration Board 282 and the judgment of the District 
Court entered thereon by refusing to man its crews with 
the number of employees required to be in crews by the 
rules in effect prior to that award and by manning its 
crews with a fewer number of employees than were re- 
quired by those rules in pursuance of the Award of a 
Special Board of Adjustment under the Award of Arbi- 
tration Board 282 when other employment was not avail- 
able to its employees having the status of ‘‘protected em- 
ployee”* under the Award of Arbitration Board 282, result- 
ing in such ‘‘protected employees”’ being deprived of em- 
ployment and in not requiring the Terminal Railroad Asso- 
ciation to pay to those employees the amount of money 
which they had lost by reason thereof and in refusing to 
require the Terminal Railroad Association to cease such 
violation of the Award of Arbitration Board 282 and the 
judgment entered thereon. 


SUMMARY OF ARGUMENT 


A collective bargaining contract between the Terminal 
Railroad Association and the Brotherhood of Railroad 
Trainmen required the Terminal to man its crews with a 
foreman and a minimum of from one to three helpers. 


The Award of Arbitration Board 282 authorized changes 
to be made in rules established by collective bargaining 
agreements requiring a stipulated number of helpers in 
yard crews on a local basis by arbitration by Special 
Boards of Adjustment. The Award of Arbitration Board 
282 also provided that a ‘‘protected employee’’ shall re- 
tain his rights to yard service assignments as provided by 
rules in effect on the day preceding the day the award be- 
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comes effective until removed from the earrier’s active 
working lists by natural attrition but that no such ““pro- 
tected employee’’ shall have any right to jobs or positions 
which the carrier may discontinue pursuant to the provi- 
sions of that award if other employment is available to 
him. 


A Special Board of Adjustment on the Terminal Rail- 
road Association made an award authorizing a reduction 
in the number of helpers required to be in the Terminal’s 
crews. 


The Terminal refused to permit certain of its “protected 
employees’’ to work in crews manned with that number of 
employees required by the rules in effect prior to the 
Award of Arbitration Board 282 and manned its crews 
with a fewer number of employees as authorized by the 
Special Board Award although from time to time there 
was no other work available to those ‘‘protected em- 
ployees’’ and thereby deprived them of work to which they 
were entitled under the Award of Arbitration Board 282. 


The rulings by Arbitration Board 282, in the interpreta- 
tion and application of its award, do not authorize the 
Terminal to man its crews with a reduced number of em- 
ployees, as authorized by a Special Board Award, and 
thereby force ‘‘protected employees’? to the extra board 
where their opportunity for work was and is to fill tempo- 
rary vacancies occurring from day to day in crews not 
affected by the Award of the Special Board, in crews re- 
duced pursuant to the Special Board Award or in extra 
crews and thereby deprive them of employment which they 
would have had if the Terminal had manned a sufficient 
number of its crews with the number of helpers required 
by the rules in effect prior to the award of Arbitration 
Board 282 so as to provide ‘‘protected employees”? with 
employment on days when other employment was not avail- 
able to them on the extra board. 
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ARGUMENT 
1 


THERE IS NO AMBIGUITY IN THE PROVISIONS OF THE AWARD 
OF ARBITRATION BOARD 282 REQUIRING THE TERMINAL 
TO EMPLOY “PROTECTED EMPLOYEES” IN CREWS WHICH 
A SPECIAL BOARD OF ADJUSTMENT AUTHORIZES TO BE 
REDUCED IF AND WHEN SUCH EMPLOYMENT IS NECES- 
SARY TO PROVIDE THEM WITH EMPLOYMENT TO THE 
EXTENT THEY WOULD HAVE BEEN EMPLOYED UNDER 
RULES IN EFFECT PRIOR TO THE AWARD OF THE SPECIAL 
BOARD. 


Prior to the Award of Arbitration Board 282 rules estab- 
lished by collective bargaining agreements, as in this case, 
or by interpretation or practice, required a stipulated 
number of employees in crews in yard service. The most 
prevalent number which was required was a foreman and 
two helpers. (41 Labor Arbitration Reports 680, 695) In 
this case the collective bargaining agreement required 
crews to be manned with a foreman and a minimum of 
one, two, three or four helpers. (J.A. 21, 24-28) 


In Section III, Part A(2) of its Award, Arbitration 
Board 282 prohibited any change in those rules except by 
agreement or pursuant to the provisions of the Award. 
(J-A. 14) 


In anticipation of changes in those rules the Award of 
Arbitration Board 282 provided for the protection of the 
employment rights of employees who might be affected by 
such change. 


The factual situation resulting from a change in the 
number of helpers in a crew is of much significance in the 
application of the Award of Arbitration Board 282 with 
respect to the employment rights of employees who may be 
affected by such change and as respects the subsequent 
interpretations of those provisions of the Award by Arbi- 
tration Board 282. 


Neither the Award of Aribitration Board 282 nor the 
Award of the Special Board of Adjustment, in this case, 
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dealt with a particular helper position nor with a particu- 
lar employee in a particular crew. The change which the 
Award of Arbitration Board 282 authorized to be made 
was “in any such stipulated number of brakemen or 
helpers used in any class of yard... service’. (J.A. 15) 
The Award of the Special Board in this case did not specify 
what or which helper position in any crew might be elimi- 
nated. It specified only that one less helper was required 
in certain crews. (Compare J.A. 24-28, 37-38, 44-45) 


A reduction in the number of employees assigned to a 
crew, pursuant to a Special Board Award, does not neces- 
sarily affect the employment opportunity of the particular 
individual who is displaced from the particular crew, but 
it necessarily does affect the employment of other men as 
shown by the following example, using the Terminal’s 
Eleventh Street District. 


In that District there were 13 regular jobs, for which 
there were regular relief crews sufficient to do the work of 


those jobs on the regular crews’ two days off per week. 
Under the collective bargaining agreement, each of two of 
those jobs required a foreman and a minimum of 3 helpers 
and the other 11 crews each required a foreman and a 
minimum of 2 helpers. (J.A. 2425) It therefore re- 
quired 13 foremen and a minimum of 2S helpers to man the 
regular crews, not counting the relief crews. Assuming 
that there were 50 employees in the district, 41 of them, 
those with the most seniority, would be regularly assigned 
to those 41 positions. The remaining 9 employees would 
therefore be ‘‘extra men’’ and constitute the ‘‘extra 
board’. These men were paid only if they worked in a 
temporary vacancy due to the temporary absence of 1 or 
more of the 41 employees theretofore assigned to the 13 
regular crews or to one or more of the employees assigned 
to a regular relief crew or to man an ‘‘extra’’ crew. (J.A. 
64) Assignments of ‘‘extra men’’ to temporary vacancies 
and to ‘‘extra’’ crews was and is on the basis of seniority 
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among the ‘‘extra’” men (J.A. 64). A reduction of one 
helper in each of 15 crews necessarily results in each of 
13 employees becoming an **extra man’? with more senior- 
ity than any of the 9 ‘‘extra men’’ theretofore on the 
‘extra board’. The ‘‘extra man’’ who previously was 
number 1 on the ‘extra board’? thus becomes number 14 
and the ‘‘extra man’ who formerly was number 9 on the 
“extra board’’ thus becomes number 22 and the possibility 
for work in temporary vacancies in the reduced crews is re- 
duced from the number of vacancies which may occur 
among $1 men to those which may occur among 28 men. 


It is thus apparent that whether crews are manned with 
the number of helpers required by rules in effect prior 
to the Special Board Award or with a fewer number pur- 
suant to the Award of a Special Board affects the work 
opportunity of those employees who have less seniority 
than those employees who may be or are displaced as a 
result of a reduction in the number of helpers in regular 
and regular relief crews. The more employees who are 
required to man regular and regular-relief crews neces- 
sarily improves the opportunity for employment of those 
men who are on the extra board. If filling temporary 
vacancies both in crews not subject to a Special Board 
Award and in crews reduced in pursuance of a Special 
Board Award end in ‘‘extra crews’’ was not sufficient to 
provide them with employment to the extent they would 
have been employed if the regular and regular-relief crews 
were manned with the larger number required by rules in 
effect prior to the award of the Special Board, they would 
not have work, although ‘‘protected’’ employees, and under 
the rules in effect before the Award they would have full 
work. 


In Section [I], Part D (1), the Award of Arbitration 
Board 282 provided, insofar as relevant here, that: 


‘‘.|, yard brakemen or helpers, other than those on 
furlough on the date that this Award becomes effec- 
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tive, shall be known and designated, for the purposes 
of this Award, as ‘protected employees’.”? (J.A. 
18) 


Fach of the employees on whose behalf this proceeding 
was instituted is a ‘‘protected employee’’ within that defi- 
nition (J.A. 46) and in fact there were only 3 active non- 
protected extra men on the current seniority roster of the 
Terminal. (J.A. 177) 


Using the mandatory word ‘‘shall’”? with respect to 
“‘rights’’ of ‘‘protected employees’? the Award of Arbi- 
tration Board 282 provided in Section III, Part D (2) 
that: 


“‘A ‘protected employee’... shall retain his rights 
to... yard service assignments (... and all assign- 
ments in transfer, belt line, and miscellaneous yard 
services) for which he is qualified, as provided by 
rules in effect on the day preceding the day this Award 
becomes effective, to the extent that such positions 
are available to him in his seniority district, unless 
and until retired, discharged for cause, or otherwise 
removed from the carrier’s active working lists of 
. . . yard brakemen or helpers by natural attrition: 
provided, that no such ‘‘protected employee’’ shall 
have any right to jobs or positions that the carrier may 
discontinue pursuant to the provisions of this Award 
if other employment in any such classes of service, for 
which such employee is qualified, is available to him in 
his seniority district....’? (J.A. 18-19) (Emphasis 
added) 


The Award of Arbitration Board 282 became effective 
on January 24, 1964. Brotherhood of Locomotive Firemen 
& Enginemen v. Chicago, Burlington & Quincy R. Co., 225 
F. Supp. 11 (D.C. D.C., 1964), affirmed 118 D.C. 100, 331 
F. 2d (D.C. Cir., 1964), cert. denied 377 US. 918. 


The Award of the Special Board on the Terminal was 
made October 16, 1964. (J.A. 45). Instructions to imple 
ment it were issued by the Terminal on Ocotber 22, 1964. 
(J.A. 174-175) 
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Interpolated to reflect the provisions of the Award of 
Arbitration Board 282 prohibiting any change in the scope 
or application of rules in effect prior to its effective date 
and prior to the effective date of the Special Board Award 
on the Terminal, Section III, Part D (2) of the Award of 
Arbitration Board 2S2 would read: 


‘<4 ‘protected employee’ . . . shall retain his rights 
to... yard service assignments .. . as provided by 
rules in effect on October 21, 1964... unless and until 
retired, discharged for cause or otherwise removed 
from the carrier’s active working lists ... by natural 
attrition. ...” 


The ‘‘yard service assignments’’ to which a ‘protected 
employee”’ retains ‘‘his rights’? are those provided by 
“‘ynles in effect’’ on October 21, 1964. In this case the 
‘‘vard service assignments”? as provided by those rules 
were in crews manned by a foreman and not less than 1, 2, 
or 3 helpers. 


Speaking further, and, again in terms of ‘‘rights’’, the 
Award of Arbitration Board 282 specified a single cir- 
cumstance in which ‘‘protected employees’’ do no thave 
the ‘‘right”’ to work ‘‘as provided by rules in effect on the 
day preceding the day this award becomes effective’’. 
That single circumstance is: If other employment is avail- 
able to him in his seniority district. The Award provides 
in this connection that: 


‘* |. no such ‘protected employee’ shall have any 
right to jobs or positions that the carrier may dis- 
continue pursuant to the provisions of this award if 
other employment .. . is available to him in his senior- 
ity district... .’’ 


The effect which those provisions of the Award of Arbi- 
tration Board 282 were to have in providing ‘‘employee 
protection’? was stated by the neutral members of Arbi- 
tration Board 282 in the Opinion filed by them with the 
Award as follows: 
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A ‘protected employee’ is to continue as an 
ee employee until he quits, retires, dies, or is dis- 
charged for cause. In no way will his employment 
rights be affected adversely by the award....’? (Em- 
phasis supplied) (41 Labor Arbitration Reports 697) 


The facts in this case conclusively demonstrate that the 
employment rights of ‘‘protected employees”’ are and will 
be adversely affected by the Award of Arbitration Board 
282 and by the Award of the Special Board pursuant to it 
unless protected employees are permitted to work in posi- 
tions in crews which the Special Board authorized to be 
discontinued on days when other employment in their 
seniority district was and is not available to them. 


Referring again to the Terminal’s Eleventh Street Dis- 
trict for an example, it appears as follows: 13 crews and 
the crews relieving them on their two off or rest days each 
week were affected by the Special Board Award. The 
collective bargaining agreement required a minimum of 
13 foremen and 28 helpers in the regular crews. (J.A. 
24-25). The Special Board Award authorized the elimina- 
tion of 1 helper in each crew so that the 13 crews required 
only 13 foremen and 15 helpers. On May 12, 1965 the 
Terminal refused to permit 3 ‘‘protected employees’’ to 
work in any of the 13 positions which the Special Board 
authorized to be discontinued although there was no other 
employment available to them on that day in their seniority 
district. Similarly, 1 ‘‘protected employee’? was denied 
any work on May 14, 20, 21, and 24, 1964 because the 
Terminal refused to permit 1 ‘‘protected employee’’ to 
work in any one of the 13 positions which the Special 
Board authorized to be discontinued, although no other 
work was available in the seniority district. (J.A. 46-47) 
Thereafter, from 1 to 7 ‘‘protected employees”? in the 
Terminal’s Eleventh Binest District were denied work be- 
cause the Terminal refused to permit them to work in 
any one of the 13 positions in those crews on days when 
no other work was available in their seniority district. 
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(J.A. 46-49) The same situation obtained in the other dis- 
tricts of the Terminal. (J.-A. 46, 50-59) 


To have permitted from 1 to 7 of the crews affected by 
the Special Board Award to have been manned in accord- 
ance with rules in effect prior to the award of the Special 
Board, would have furnished employment to each of those 
‘*protected employees’? on the days on which work was 
not available to them on the extra board. The refusal of 
the Terminal to permit them to work was in clearest viola- 
tion of the Award. 


1 


THE AWARD OF ARBITRATION BOARD 282 AS INTERPRETED 
AND APPLIED BY IT DOES NOT PERMIT THE TERMINAL TO 
MAN ITS CREWS PURSUANT TO A SPECIAL BOARD AWARD 
REQUIRING A LESSER NUMBER OF HELPERS IN THOSE 
CREWS THAN WAS REQUIRED BY RULES IN EFFECT PRIOR 
TO SUCH AWARD UNLESS OTHER EMPLOYMENT IS AVAIL- 
ABLE TO PROTECTED EMPLOYEES. 


The Terminal took the position in the District Court 


and was sustained that it had the right to and had 
‘*blanked”’ one helper position in each of the crews which 
the Special Board authorized to be reduced and that ‘‘pro- 
tected employees’? who had become extra men as a result 
of that action were not entitled to work in any of those 
crews although other employment was not available to 
them. 


The Terminal claimed the right to take such action be- 
cause of the answers of Arbitration Board 282 to BRT 
Questions Nos. 24, 26, and 39, SUNA Question VIII, 
Southern Pacific 1(b), 1(e) and BLF&E Questions 2, 60(b), 
and 76. (J.A. 63-64, 103-113). The rulings by Arbitration 
Board 282 in answer to those questions and to others which 
are in the record in this case in this appeal do not support 
the position of the Terminal or of the District Court and 
are contrary to it. 


Since some of the rulings by Arbitration Board 282 
which were considered by the District Court were with 
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respect to provisions of the award dealing with the fire- 
men issue, we consider the provisions of the award with 
respect to the rights of firemen to work and the significant 
differences and similiarities between them and the provi- 
sions of the award with respect to trainmen and switchmen 
who became ‘‘protected employees’? under the award, al- 
though we submit that the District Court was in error in 
considering provisions prescribing firemen rights in deter- 
mining trainmen rights. 


The rules in effect prior to the Award of Arbitration 
Board 282 required: 


‘«. ., the employment of a fireman on all locomotives, 
_.. with the exception only of certain yard switchers 
below a specified weight and certain electric rail cars 
or self-propelled rail motor cars or construction ma- 
a ...? (41 Labor Arbitration Reports, 680, 681- 
2 


The Award of Arbitration Board 282 authorized the 
ultimate elimination of as many as 90 percent of the fire- 
men’s positions which a carrier considered unnecessary in 
road freight and yard service. (J.A. 7-10). Firemen 
positions in passenger service were not affected by the 
award. (J.A. 7-13) 


In arriving at the 90 percent which ultimately might be 
eliminated the Award authorized a carrier separately to 
list the engine crews in road freight service and in yard 
service, which, in its judgment did not require the services 
of a fireman, and for the local chairman of the organiza- 
tion representing firemen to designate not more than 10 
percent of the crews listed by the carrier in which, in his 
judgment, a fireman was required, and thus to “veto”? 
the carrier’s designation to that extent. The local chair- 
man’s designation of the crews to be operated with a fire- 
man was made final and binding upon the parties. (J.A. 


1) 
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In addition to providing for the elimination of firemen 
positions, the award also provided for the termination of 
the employment of certain firemen and required the con- 
tinued employment of others. 


It authorized the immediate termination of the employ- 
ment of certain firemen: (1) those hired within two years 
of the effective date of the Award; (2) those hired more 
than two years before the effective date of the Award who 
had not performed any service as a fireman or engineer or 
whose earnings had not exceeded $200.00 per month for 
24 months preceding the date of the Award and who did 
not elect to remain on the carrier’s seniority list and (3) 
those with more than two and less than ten years seniority 
who refused to accept a comparable job. (J.A. 9-10) 


Those firemen who elected to remain on the carrier’s 
seniority list, although they had not performed any service 
or whose earnings had not exceeded $200.00 per month for 
24 months preceding the date of the award and whose em- 
ployment the carrier was required to continue will herein- 


after be referred to as ‘‘C-3”’ firemen. 


Firemen with more than two but less than ten years 
seniority, to whom a comparable job had not been offered, 
were required to be retained in the service of the carrier 
and are hereinafter referred to as ‘‘C-6”’ firemen. (J.A. 
10) 


The Award also required the continued employment of 
firemen with more than ten years seniority and those fire- 
men will hereinafter be referred to as ‘‘C-7’’ firemen. 
(J.A. 11-12) 

The rights to work of its firemen whose employment the 
Award required to be continued were specified as follows: 


The Award established a basic rule that a carrier shall 
not be required to use firemen: 


“« _ other than im crews designated by the local chair- 
man,... except as may be necessary to provide jobs 
for firemen (helpers) whose employment rights are re- 
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tained as provided in parts C and D of this award; 
provided that no yard locomotive shall be operated 
without a firemen (helper) unless and until it is equip- 
ped with a deadman control in good operating condi- 
tion.’? (J.A.8) (Emphasis supplied) 


The rights of ‘‘C-3’’ firemen to work was limited to 
work (1) as a fireman in engine crews in passenger service, 
(2) as hostlers or hostlers/helpers in those freight and 
yard crews in that 10 percent of the crews designated by 
the local chairman and (3) as engineers. (J.A. 12) 


The rights of ‘‘C-6’’ firemen were that they: 


‘«... shall retain their rights to engine service assign- 
ments as provided by rules in effect on the day pre- 
ceding the day this award becomes effective, except 
as modified by and subject to the provisions of Part D 
of this Award, unless and until offered by the carrier 
another comparable job....’’ (J.A. 10) 


and the rights of ‘‘C-7’’ firemen were that they: 


‘«,,. Shall retain their rights to and obligations to pro- 
tect engine service assignments as provided by rules in 
effect on the day preceding the day this award be- 
comes effective, except as modified by and subject to 
the provisions of Part D of this Award, unless and 
until retired, discharged for cause, or otherwise re- 
moved from the carrier’s active working list of fire- 
men (helpers) by natural attrition....’? (J.A. 11-12) 


That part of the two last-quoted provisions of the Award 
that ‘‘C-6”’ and ‘‘C-7”’ firemen whose employment must be 
continued: 

««. .. Shall retain their rights to .. . engine service 
assignments as provided by rules in effect on the day 


preceding the day this award becomes effective. . . .”’ 
(J.A. 10-11) 


is in exactly the same words which were used in the Award 
providing ‘‘Employee Protection’’ for trainmen and switch- 
men, that a ‘‘protected employee’’: 
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*s. |. shall retain his rights to yard service assignments 
...as provided by rules in effect on the day preceding 
the day this award becomes effective . . .’’ (J.-A. 18 
19) 


But, as to **C-6” and ‘*‘C-7”’ firemen, their rights to work 
as provided by rules in effect prior to the Award were 
continued: 


‘|. except as modified by and subject to the pro- 
visions of Part D of this award... .”’ 


There is no comparable provision in the Award concern- 
ing trainmen and switchmen. 


In Section II Part D(2), the Award provided further, 
with respect to ‘‘C-6” and ‘‘C-7”’ firemen, that they: 


«| | shall have the right to work their turn as fire- 
men, ... on locomotives of the type to which firemen 
... were assigned and in a class of service calling for 
the service of a fireman (helper) prior to the effective 
date of this Award ; provided that such fireman (helper) 
shall have no right to jobs that the carrier may dis- 
continue pursuant to the provisions of this Award if 
other employment in any class of engine service, for 
which they are qualified, is available to them in their 
respective seniority districts... .”” (J.A. 12) 


The proviso in the last quoted provision of the award: 


“«. |. that such fireman (helper) shall have no right to 
jobs that the carrier may discontinue pursuant to 
the provisions of this Award if other employment in 
any class of engine service, for which they are qualified, 
is available to them in their respective seniority 
districts. ...’’ 


is similar to the provision in that part of the Award pro- 
viding ‘‘Employee Protection’? for trainmen and switch- 
men which was: 


“6 that no such ‘protected employee’ shall have 
any rights to jobs or positions that the carrier may 
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discontinue pursuant to the provisions of this award 
if other employment in any such classes of service for 
which such employee is qualified, is available to him 
in his seniority district... .’? (J.A. 19) 


But the rights to work of ‘‘C-6’? and ‘‘C-7’’ firemen 
were further spelled out by the provisions of the award 
that a carrier shall not be required to use them: 


“|. in freight or yard crews, other than in crews 
designated by the local chairmen, . . - if the services of 
such employees are required on the extra list to fill 
vacancies in crews or positions where firemen (helpers) 
must be used, as in passenger service or under the 
provisions of this award... .”’ 


and the rights of all firemen whose employment was re- 
quired to be continued, the ‘‘C-3,”’ “C-6,”’ and ‘‘C-7,’”’ were 
further defined by the provisions of Section II D(4) of the 
Award that all such firemen: 


««| |. when assigned to the extra lists for firemen 
(helpers), shall not be called to fill vacancies in crews 
in freight and yard service which have not been 
designated by the local chairmen . . . if and when their 
services are required to fill temporary vacancies as 


locomotive eae or temporary vacancies for fire- 


men (helpers) in passenger service, or temporary 
vacancies for firemen (helpers) in crews designated 
by the local chairmen. .. .” 


The immediate termination of the employment of firemen 
as authorized by the award and the restriction of the rights 
to work of ‘‘C-3’? firemen necessarily would affect the 
relative seniority of those firemen whose employment was 
continued. Also, a reduction in the number of firemen 
positions required to be manned necessarily would increase 
the number of firemen on the extra lists just as the number 
of firemen on the extra list would be increased by the loss 
of business by the carrier with its consequent reduction in 
the number of crews required to work. 


26 


In order to provide for that situation the Award of 
Arbitration Board 282 required that: 


‘*Extra lists shall be adjusted and firemen (helpers) 
shall be furloughed and recalled pursuant to the pro- 
visions of rules in effect as of the day before the day 
this award becomes effective, ...” 


It is apparent from the foregoing provisions of the 
Award that it treats positions in passenger service which 
it did not affect and that 10 percent of the road freight 
and yard crews which it requires to be continued as ‘‘regu- 
lar assignments” or ‘‘regular jobs’’ and the firemen 
assigned thereto as ‘‘regularly assigned’’ and all others 
as ‘‘extra men’? who are entitled to work in that 90 per- 
cent of the firemen positions which the award authorized to 
be discontinued only when and if their services are not 
required to fill temporary vacancies as engineers, in 
passenger service, or in that 10 percent of the crews in 
road freight and yard service which are designated by 
the local chairman and which the Award requires to be 
continued. 


As distinguished and different from those provisions af- 
fecting firemen, the Award with respect to the crew-consist 
issue and the rights to work of trainmen and switchmen no 
provision was made for the immediate termination of the 
employment of any trainmen or switchmen, no trainman or 
switchman’s right to work was restricted as were the rights 
to work of a ‘“‘C-3”’ fireman, and no provision was made 
for the adjustment of extra lists. Instead the Award pro- 
viding ‘‘employee protection’’ of road trainmen and yard 
brakemen unconditionally provided that each of them who 
became a ‘“‘protected employee”: 


‘‘Shall retain his rights to... yard service assign- 
ments ... as provided by rules in effect on the day 
preceding the day this award becomes effective ... 
unless and until... removed from the carrier’s active 
working lists... by natural attrition; provided, that 
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no such ‘‘protected employee’’ shall have any right 
to jobs or positions that the carrier may discontinue 
pursuant to the provisions of this award if other em- 
ployment ... is available to him...” 


In the interpretation and application of the award the 
words ‘“‘blankable’’ and ‘‘blanked’’ have come to be used, 
although they do not appear anywhere in the Award itself, 
to describe and classify both fireman positions and posi- 
tions in train and yard crews and have been used with 
varying meanings. 


Applying the ordinary meaning of ‘‘blankable”’ to jobs 
or positions, a ‘‘blankable’’ job or position would be one 
that is ‘‘susceptible of’’ or ‘‘subject to”’ ‘being blanked’’. 
Arbitration Board 282 ruled that: 


‘«_, . ‘blankable firemen (helper) positions’ are those 
in which a carrier, under the terms. . . of the award, 
is not required to use firemen (helpers) ‘except as may 
be necessary to provide jobs for firemen (helpers) 
whose employment rights are retained as provided in 
Parts C and D’ of the award.’’ (J.A. 135-6) 


Likewise, a helper position in a road or yard crew which 
was manned with a brakeman or switchman as required by 
rules in effect prior to the award of Board 282 and which 
was not required to be manned by the Award of a Special 
Board authorizing a reduction in the number of helpers 
required to be in a crew has come to be known as “‘blank- 
able’’ although the particular position which is ‘‘blankable’’ 
is not identified by name. 


Thus, ‘‘blankable’’ jobs, positions, or assignments are 
those firemen’s jobs, positions, or assignments which a 
carrier must maintain to provide employment for firemen 
whose employment rights are retained by the Award of 
Arbitration Board 282 in addition to the 10 percent which 
the carrier must maintain indefinitely and those helpers’ 
jobs, positions, or assignments which are required by rules 
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in effect prior to a Special Board Award to be in a crew, 
which a Special Board Award authorized to be discontinued. 


The ordinary meaning of ‘‘blanked’’ as applied to a job 
or position would mean that the Job or position has been 
“abolished”? or ‘‘discontinued’. However, the word 
“blanked”? has been used by Arbitration Board 282 as 
describing or classifying a position that a carrier deter- 
mines not to fill on a particular shift or day and thus to have 
more of the meaning of ‘‘blankable’’. For instance, Arbi- 
tration Board 282 has said that: 


‘<4 carrier has the right to ‘blank’ (i.e. to discon- 
tinue or abolish) any blankable fireman (helper) 
position which it determines should be ‘be made avail- 
able to those [C-6 and C-7] firemen (helpers) who are 
_.. entitled to work .. .” unless or until the establish- 
ment or reestablishment of such a position is neces- 
sary to provide employment of the kind required by 
the award to a C-6 or C7 fireman (helper) who re- 
mains on the active working list of the carrier.”” (J.A. 
136) 


With respect to trainmen, the Board has held that re- 
ductions in crew consist by blanking certain positions and 
thus increasing an extra board must be restored when there 
is insufficient work on the extra board, thus unblanking 
previously blanked positions. (J.A. 125) 


Thus ‘‘blanked”’ jobs, positions, or assignments are those 
‘‘blankable’’ jobs, positions, or assignments in particular 
crews which a carrier elects not to man or fill when and 
because ‘‘other employment”’ is available for ‘‘protected 
employees” or for firemen whose employment rights are 
retained and which must be ‘‘re-established’’ or ‘‘rein- 
stated’? if and when employment, in those ‘‘blanked’’ jobs, 
positions, or assignments is necessary to provide employ- 
ment for ‘‘protected employees”’ or firemen whose employ- 
ment rights were retained by the Award of Arbitration 
Board 282. 
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As will hereinafter appear, jobs, positions, and assign- 
ments in crews affected by the Award of Arbitration Board 
982 have also come to be classified and described as ‘‘non- 
blankable’’ or ‘‘must fill”. These jobs, positions, or assign- 
ments are those positions in crews manned by switchmen 
and trainmen which are required by rules in effect prior to 
the award of a special board and which the special board 
award does not authorize to be discontinued. They are also 
that 10 percent of the firemen’s positions which the Award 
of Arbitration Board 282 requires to be continued in- 
definitely. These are also known as “<vetoed’’. 


The rulings by Arbitration Board 282 in answer to 
questions relating to that part of its award establishing 
“employee protection”’ for those employees affected by its 
disposition of the erew-consist issue establish that a carrier 
must man those of its crews affected by a Special Board 
Award with that number of employees required by rules 
in effect prior to the Award of Board 282, i.e., fill ‘‘blank- 
able’? positions in those crews when necessary to pro- 


vide work for a ‘‘protected employee’’ and may not man 
those crews with a fewer number than required by those 
rules pursuant to a special board award unless other work 
is available to a ‘‘protected employee”’ to the extent that 
he would have worked prior to the special board award. 


On September 16, 1964 Arbitration Board 282 answered 
BRT Questions Nos. 24 and 26. (J.A. 123, 125) 


BRT Question No, 26 submitted the following situation 
to Arbitration Board 282. Yardman Jones, a ““protected 
employee’’, is regularly assigned to yard crew ‘‘.A’’, which 
crew a special board decided could be operated with a re- 
duced consist. Yardman Smith, also a “protected em- 
ployee’’, has insufficient seniority to hold regular employ- 
ment and is assigned to the extra board. Jones lays off 
work for one day. Smith is available for service. The 
Question was: Must the carrier fill Jones’ vacancy on 


crew ‘‘A’’ with an available protected yardman from the 
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extra board? The Board’s answer was that Smith must 
be used to fill the vacancy on crew ‘A’? due to Jones’ 
temporary absence if Smith otherwise would lose employ- 
ment on that day. 


BRT Question 24 was whether a carrier was permitted 
immediately to reduce the size of crews pursuant to the 
award of a Special Board and thereby force ‘‘protected 
employees’’ to the extra board. The answer to that ques- 
tion and ruling by Arbitration Board 282 was that: 


‘“The carrier is permitted to make reductions in crew 
sizes pursuant to awards from special boards under 
Section III by placing ‘protected employees’ on 
the extra board to meet the needs of the board, pro- 
vided that such reduction does not increase the size 
of the extra board above that established by rule, 
practice or agreement. It is provided further that in 
the event of a subsequent decrease in the extra board 
because of a loss of business, men previously trans- 
ferred to the extra board as a result of blanking of jobs 
shall be returned to regular assignments before any 
‘protected employee’ on the extra board is laid off.’’ 
(J.A. 125) 


The reductions in crew sizes permitted by the Board’s 
answer to question 24, so as to increase the number of ‘‘pro- 
tected employees”’ on the extra board was “‘to meet the 
needs of the Board’. The ‘‘needs”’ of an extra board, as 
heretofore shown, are to fill temporary vacancies and to 
man ‘“‘extra crews’’. The fulfillment of such ‘‘needs”’ is 
“other employment”? which is ‘‘available’’ in the seniority 
district of the ‘‘protected employee”’, by reason of which, 
under the language of the award ‘‘no such protected em- 
ployee shall have any right to jobs or positions that the 
carrier may discontinue pursuant to the provisions of this 
award if other employment is available to him in his senior- 
ity district...” 


The Board’s ruling in answer to Question 24 also re- 
quires ‘‘men . . . transferred to the extra board . . . to be 
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returned to regular assignments before any ‘protected 
employee’ on the extra board is laid off’’. 


Although the ruling, in Answer to Question 24, used 
the words ‘‘blanking of jobs’’, which resulted in a number 
of men being transferred to the extra board, it is apparent 
that the word ‘‘blanking’’ was not used in the sense that 
the ‘‘jobs’? which were blanked”’ were permanently discon- 
tinued or abolished, but only that they were not required 
to be filled ‘‘for the time being’’, because the ruling re- 
quired employees to be ‘‘returned’’ to those jobs before 
being laid off. 


Although not of great significance it should be noted that 
the word ‘‘decrease’”’ should have been ‘‘increase’’ in the 
statement by the Board in its answer to Question 24, that 
“tin the event of a subsequent decrease in the extra board 
because of the loss of business’’. The loss of business by a 
carrier results in a decrease in the number of crews re- 
quired to be employed. When crews are discontinued, the 
employees who were employed in those crews are forced 
to take positions in the remaining crews, with the result 
that the number of men on the extra board is increased by 
the number of employees who theretofore worked on the 
discontinued crews. (J.A. 61) 


The Board did not rule, in answer to Question 24, whether, 
on a given day on which the ‘‘need’’ for men from the 
extra board was or is not sufficient to provide work for 
‘protected employees’? on the extra board such ‘‘pro- 
tected employees’”’ should be permitted to work in crews 
which a special board award authorized to be reduced in 
order that they would not lose the work which they would 
have had on that day if they were permitted to work in 
those crews in accordance with the rules in effect prior 
to the special board award. But the Board’s ruling, in 
answer to Question 26, was in terms of ‘‘a days pay”’ and 
thus requires crews to be manned in accordance with prior 
rules rather than in accordance with a special board award 
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on any day when such is necessary to provide employment 
for a ‘protected employee”. 


In the vernacular of ‘*blankable’’ and ‘““blanked’’, crew 
*+A** in Question 26 and all of the crews in Question 24 had 
“+blankable’* positions in them. A special board had author- 
ized a reduction in the number of helpers required by rules 
theretofore in effect. The award required the carrier to 
continue to man crew ‘‘A’’ with the number of employees 
required by rules in effect prior to the Award of Arbitra- 
tion Board 282 and to employ Jones therein and to fill 
Jones’ temporary vacancy with Smith, notwithstanding a 
special board award authorized a reduction in the number 
of employees to be in crew ‘‘.A’’ because no other work was 
available to either Jones or Smith and both of them were 
*+protected employees’’. Whereas, in Question 24, men 
were needed on the extra board to work in other crews. 
That work constituted available employment for them. By 
reason of that available employment, they did not, although 
they were ‘protected employees”’, have a right to work 
in crews which a special board authorized to be reduced. 
The answers of the Board to these Questions, 24 and 26, 
establish that it is the availability, vel non, of other em- 
ployment which determines whether a carrier must man 
its erews with the number required by rules in effect prior 
to the Award of Board 282 or may man them with a fewer 
number pursuant to a special board award. Those answers 
also establish that crews may be manned with a lesser 
number than required by those rules only if other em- 
ployment is available to ‘¢protected employees’’ as a sub- 
stitute for work they would have had under rules in effect 
prior to the award. : 


The ruling by Arbitration Board 282, in answer to SUNA 
Question VIII, on May 6, 1965 and September 16, 1965 
(J.A. 134-5, 141-3) is of no particular significance in this 
case except that it reaffirms that a carrier’s right to reduce 
crews pursuant to a special board award to increase the 
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number of employees on the extra board was permissible 
to meet the need for men from the extra board to work in 
other crews. In the situation to which the question related 
it appeared that the ‘‘protected employees’’ had been de- 
prived of work because they voluntarily had not bid on 
positions which were available to them. 


BRT Question number 39 was answered by Arbitration 
Board 282 on December 12, 1965 long after the Terminal 
took the action complained of in this proceeding. (J.-A. 
71, 145-6). That question was whether, in the light of the 
Board’s answer to BRT Question No. 26, it was a violation 
of the Award of Arbitration Board 282 for a carrier to 
remove protected men from positions in crews made 
‘blankable’’? by a Special Board Award and revert them 
to extra boards and thereafter refuse to fill the ‘‘blankable’’ 
positions with ‘‘protected employees’’ or to pay them for 
their losses when such handling caused them to lose em- 
ployment on a calendar day. The Board’s answer was 
that the question was covered by its answer to BRT Ques- 
tion No. 24, rather than by its answer to BRT Question No. 
96 and that BRT Question No. 26 involved the filling of a 
vacancy on a ‘‘blankable’’ assignment whereas Question No. 
39 involves positions which had been ““blanked’’. 


To construe the ruling in answer to Question No. 39 
as contended by the Terminal would be that it authorizes a 
carrier to label a position as ‘‘blanked”’ and thereby de- 
prive a ‘protected employee’’ of the right to work as se- 
cured to him by the Award of Arbitration Board 282. 


The Award of Arbitration Board 22 did not give any 
such right to a carrier and a ruling by Arbitration Board 
982 that it did would be a new and different award and 
void on its face. In Midcontinent Airlines, Inc. v. Brother- 
hood of Railway & Steamship Clerks, etc., $8 F. Supp. 976, 
(D.C. Mo., 1949), the Court said (S3 F. Supp. 1c. 978) : 


«ce @ © The statute seems to be clear that a recon- 
vened board cannot make a new award, but its author- 
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ity and jurisdiction are limited to an interpretation 
or a construction of its original award. * * *”’ 


Such a conclusion is unnecessary. Arbitration Board 
282, in answer to BRT Question No. 39, did not rule that 
‘-blankable’’ positions in crews which had been ‘‘blanked”’ 
need not be ‘‘unblanked’’ and re-established on any day 
when necessary to provide work for a ‘‘protected employee”’ 
to the extent he would have had work under the rules which 
were in effect prior to a Special Board Award. 


In providing for ‘‘employee protection” the Award of 
Arbitration Board 282 contemplates employment, not un- 
employment. It provides in so many words that a ““pro- 
tected employee’ shall have the right to work in crews as 
established by rules in effect on the day preceding the 
effective date of the award and that a ‘‘protected employee”’ 
may be deprived of that work in pursuance of the pro- 
sions of a special board award authorizing a reduction 
in crews only if other employment is available. The rul- 
ings by Board 282 in answer to BRT questions 24 and 26 
confirm that conclusion. 


It is apparent from the foregoing that Arbitration Board 
282 has not ruled, as it could not validly have ruled, con- 
trary to those provisions of its award requiring a carrier 
to man its crews in accordance with rules in effect prior 
to the award of a Special Board authorizing a reduction 
in the number required in such crews unless other employ- 
ment is available for such ‘‘protected employees”’. 


We shall now consider the rulings by Arbitration Board 
282 in answer to questions concerning the employment 
rights of firemen which were considered by the District 
Court. In considering these rulings the difference between 
the provisions of the award with reference to the employ- 
ment of firemen and those respecting the employment of 
trainmen and switchmen as heretofore noted must be borne 
in mind. This difference is pointed up by the fact that 


the neutral members of Arbitration Board 282 stated in the 
opinion which they filed with the award (41 Labor Arbi- 
tration Reports 680, 697) that:) 


“|. A ‘protected’ employee is to continue as an 
active employee until he quits, retires, dies or is dis- 
charged for cause. In no way will his employment 
rights be affected adversely by the award... .” 


but did not so state with reference to the effect the award 
would have upon the employment rights of firemen. We 
believe these rulings with respect to the rights of firemen 
are not applicable to the rights of trainmen and switchmen, 
and we discuss them only because the District Court had 
them before it in reaching its conclusion. 


BLF&E Question 43 inquired whether a C-6 or C-7 fire- 
man had the right to remain on or bid in any job provided 
for by the rules in effect prior to the award and whether a 
carrier might abolish blankable fireman positions and de- 
prive such C-6 or C-7 firemen of work they otherwise would 


be entitled to have under those rules. The Board said: 


«« _. the carrier has the right to determine which of 
the blankable fireman (helper) positions in a seniority 
district shall be made available to those firemen 
(helpers) who are covered by Parts C-6 and C-7 and 
oes to work as firemen (helpers) ....7? (J.A. 
12 

The Board did not rule that a carrier could properly 
blank a position and thus deprive a fireman of any work, 
as Terminal has deprived protected employees of work 
in this case. 

The ‘‘right’? which the Board ruled a carrier had to 
determine on which locomotives a fireman would be used, 
was also ruled to be conditional on the employee being 
afforded work. 


This is shown by the Board’s answer to BLF&E Question 
74. That question was whether a carrier was allowed to 
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‘blank’? regular assignments to the extent that C-6 and 
C-7 firemen were forced to the extra board and in some 
instances furloughed and thereby deprived of a regular 
job on which they would otherwise be working under rules 
in effect prior to the Award of Board 282. The Board ruled 
in answer to that question that if additional men are needed 
on the extra board, the carrier may require C-6 or C-7 
firemen, beginning with the most junior man, to relinquish 
blankable assignments and thereby be placed on the extra 
board but that C-6 and C-7 firemen may not be furloughed 
as a result of the application of the award when the carrier 
is operating blankable assignments without firemen. Thus 
the Board ruled, as it did in answer to BRT Question 24, 
that C-6 or C-7 firemen were not entitled to work in posi- 
tions which the carrier was authorized to discontinue when 
they were needed on the extra board to man other positions 
and that they could not be deprived of work by being fur- 
loughed so long as the carrier was operating locomotives 
without a fireman on which a fireman was required by 
rules in effect prior to the award. In other words, the 


ruling was that C-6 and C-7 firemen were entitled to work 
in positions required by rules in effect prior to the Award 
of Board 282 which it authorized to be discontinued unless 
other employment was available and that when such other 
employment was not available they were entitled to work 
in those positions. 


In a situation in which the number of assignments which 
a carrier made available to firemen on the extra board 
was less than the number of firemen on the extra list the 
Board ruled in answer to BLF&E Question 114 that: 


‘“C-6 and C-7 firemen (helpers) who are on an extra 
list and available for work must be given an oppor- 
tunity to work on such assignments as are operated on 
any given day....’’ (J.A. 130) 


Thus, the Board ruled that a carrier must provide work 
for C-6 and C-7 firemen on the extra list by employing them 
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in assignments which the Award of Board 282 authorized to 
be discontinued and that a carrier may not deprive them of 
work by listing a fewer number of assignments than there 
were C-6 and C-7 firemen on the extra board who are en- 
titled to work. Applied to this case, that ruling would 
require the Terminal to man its crews with the number 
of helpers required by rules in effect prior to a Special 
Board Award on any given day when to so man them is 
necessary to provide ‘‘protected employees’’ on the extra 
board with employment which they would have had prior 
to the special board award and that the Terminal may not 
deprive them of work by ‘blanking’? positions in crews 
authorized to be reduced by a Special Board when no 
other work is available to them on the extra board. 


BLF&E Question 76 was whether a carrier could operate 
a “blanked”? or ‘‘blankable’’ assignment without a fire- 
man, when firemen were available on the extra board and 
would lose a day’s work if not permitted to work in such 
“blanked”? or “blankable’’ assignments. Board 282 ruled 
that the principle expressed in its answer to BLF&E Ques- 
tion 60 (b) was applicable and controlling. In considering 
the meaning and effect of the Board’s answer to BLF&E 
Question 76 and 60(b) it should be recalled that the Award 
of Arbitration Board 282 prohibits the operation of a yard 
locomotive without a fireman unless it is equipped with a 
deadman control in good operating condition. (J-A. S) 
BLF&E Question 60(b) was: 


“‘May the carrier refuse to call a helper-fireman from 
the extra list to cover a vacancy on a yard assignment, 
using an engine equipped with a deadman control, 
when said helpers-firemen are available and may lose 
one or more day’s work through carriers’ operation of 
such assignments without a helper-fireman?’’ (J.-A. 
127) (Emphasis supplied) 


The Board’s answer and ruling was: 


“The carrier may not refuse to call a C-6 or C-7 fire- 
man-helper to fill a vacancy on a blankable yard assign- 


29 
oo 


ment where the engine is equipped with a dead-man 
control if the refusal to so call would result in the C-6 
or C-7 fireman-helper losing a day or more of work.”’ 
(J.A. 127) (Emphasis supplied ) 


Thus, the answer of the Board to BLF&E Question 76 
and its ruling with respect thereto was that a carrier may 
not operate ‘blanked’? or ‘‘blankable’’ assignments with- 
out a fireman if firemen are available on the extra board 
and would lose a day’s work if not called for service in 
the ‘‘blanked’’ or ‘‘blankable’’ assignment. 


As applied to this ease the ruling by Arbitration Board 
282 in answer to BLF&E Question 60(b) and 76 would 
prohibit the Terminal from operating with reduced crews 
when, as a result thereof, ‘‘protected employees’’ on the 
extra board would lose a day or more of work. 


BLFP&E Question 29 was whether a carrier could refuse 
to eall a freman from the extra list or a C-6 or C-7 fire- 
man in emergency to fill a blankable vacancy when such 
would require the payment of time and a half. The Board’s 
rulings in answer to that question was that the rights and 
obligations of a carrier with respect to the calling of a fire- 
man from the extra list to fill a blankable vacancy are the 
same whether or not time and a half would have to be paid. 
(J.A. 126) The Board’s rulings in answer to BLF&E 
Question 29 deny any validity to one of the reasons asserted 
by the Terminal in justification of the action it took in this 
case, to-wit: to avoid the payment of overtime. 


On May 6, 1965 Arbitration Board 282 answered a series 
of questions proposed by the Southern Pacific and the 
Brotherhood of Locomotive Firemen & Enginemen (J.A. 

35-137). They were Southern Pacific Questions 1(b), 1(c), 
1(e) and 1(f) and BLF&E Questions 2 and 3. Arbitration 
Board’s answer to Southern Pacific Question 1(b) has 
heretofore been mentioned. It defined a ‘‘blankable’’ fire- 
man’s position as one in which the award does not require 
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the use of a fireman except as may be necessary to provide 
work for firemen whose employment rights are retained 
by the award. 


In answer to Southern Pacific question 1(c) the Board 
ruled that a carrier has the right to ‘‘blank’’ (i.e., to dis- 
continue or abolish) any blankable fireman position which 
it determines should not be made available to C-6 or C-7 
firemen unless and until the establishment or re-establish- 
ment of such position is necessary to provide employment of 
the kind required by the award for a C-6 or C-7 fireman 
who remains on the active working lists of the carrier. 
Applied to that part of the award relating to trainmen and 
switchmen who are ‘‘Protected Employees’, the ruling 
supports appellant’s contention that a carrier is required 
to man crews with the number of switchmen required by 
rules in effect prior to a special board award unless other 
employment is available to a ‘‘protected employee”’ to the 
extent he would have been employed notwithstanding a 
special board authorizing a reduction in the number re- 
quired by those rules to be in a crew. 


Southern Pacific Question 1(f) was whether a ‘‘blank- 
able’? fireman position which a carrier had ‘‘blanked’’ must 
be made available to a C-6 or C-7 fireman unless or until 
such position is re-established by the carrier regardless 
of any agreement, rule, regulation, interpretation or prac- 
tice which existed prior to the Award of Arbitration Board 
282. In connection with that question the Brotherhood of 
Locomotive Firemen & Enginemen submitted their ques- 
tion number 3. It was whether a fireman job can be 
‘blanked’? only if there is no fireman on the seniority list 
available to fill a vacancy which develops. (J.A. 137) 
The Board rules that ‘‘blanking”’ a fireman job can occur 
under the award although there is a fireman on the seniority 
list available to fill a vacancy which develops. This ruling 
is of no consequence im this case. The available fireman 
may have been a C-3 fireman not entitled to work in the 
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*sblanked"’ position or the available fireman may have been 
held off the sblanked** job only to be assigned to another 
job which started later, as was the situation in carrier’s 
Question 1 (J.A, 152-3) However, the Board also ruled 
that a “blankable’’ fireman position, which had been blank- 
ed by a carrier, need not be made available to a C-6 or 
C-7 fireman unless re-established by the carrier but stated 
in that connection, that, the ‘rights of C-6 or C-7 firemen 
with respect to the re-establishment of such positions are 
governed by Section II, Part D of the award.’’ Section IT, 
Part D of the award gives C-6 and C-7 firemen the right 
to work on locomotives on which rules in effect prior to the 
award required a fireman unless other employment is 
available. (J.A. 12-138) Thus, in effect, the Board ruled 
that a position which had been ‘‘blanked’’ would have 
to be ‘tre-established’’ to provide employment for a C-6 
or C-T fireman if other employment was not available to 
such fireman. Applied to that part of the award providing 
--Employee Protection’? for switchmen, the ruling would 
require a carrier to man a yard crew with that number of 
switehmen required by rules in effect prior to a special 
board award authorizing a reduction in that number unless 
other employment is available to a ‘‘protected’’ switchman 
employee. 


Southern Pacific Question 1(e) was whether a ‘‘blank- 
able’? fireman position which a carrier had ‘‘blanked’’ 
could remain ‘‘blanked’’ and not be made available to a 
C-6 or C-7 fireman on the extra list or extra board. In con- 
nection with that question the Board considered BLF&E 
Question 2 which asked whether the award authorized a 
carrier to operate without a fireman in a position which it 
had ‘‘blanked’’ when a fireman was available on the extra 
lst and would lose a day or more of work if the carrier 
did so. The Board ruled that the question was covered by 
its answer to BLF&E Question 60(b) and 76. As hereto- 
fore shown, the Board’s answer to those questions estab- 
lished the proposition that, if a fireman would otherwise 
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lose a day’s work, he must be employed in a ‘‘blankable’’ 
or ‘‘blanked’’ position. 


Applied to that portion of the award with respect to 
trainmen and switchmen who are ‘‘protected employees”’, 
the Board’s answer to Southern Pacific Question 1(¢) and 
BLF&E Question 2, assuming they are applicable to this 
situation, would require a carrier to man yard service 
crews with the number of switchmen required by rules in 
effect prior to a special board award when necessary to 
provide employment for a ‘‘protected employee’’ notwith- 
standing a special board award authorizing crews to be 
manned with less than the number required by those rules. 


On June 30, 1965 Arbitration Board 282 made a ‘‘clari- 
fication’’ of its answers to Southern Pacific Question 1(e) 
and BLF&E Question 2 (J.A. 138-9). It reaffirmed that 
those questions were covered by its earlier answers to ques- 
tions but referred only to the answer to 60(b) which was 
that, if there was a vacancy on a ‘“‘blankable’’ assignment, 
a C-6 or C-7 fireman must be called to fill it, if, otherwise, 
he would lose a day or more of work. Thus the Board ruled 
that firemen positions which its award authorized to be 
discontinued and were therefore ‘‘blankable’’, must be 
filled with a C-6 or C-7 fireman if otherwise such firemen 
would lose a day or more of work. The Board then said 
that, in its answer to Southern Pacific Question 1(¢), it 
stated that a position which had been ‘‘blanked’’ by a 
carrier has been discontinued or abolished and that there 
could not be a vacancy on a “‘blanked”’ assignment. It 
did not reverse or take back its statement, also made in 
answer to the same question l(c), ‘‘that a carrier has the 
right to ‘blank’ (i.e. to discontinue or abolish) any blank- 
able fireman ... position . . . unless and until the estab- 
lishment or reestablishment of such position is necessary 
to provide employment of the kind required by the award 
to a C-6 or ©-7 fireman’’. The Board said that its 
answer to 60(b) means that a carrier may not operate a 
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*blankable’? assignment without a fireman when a C-6 or 
C-7 fireman is available on the extra board for work and 
would lose a day or more of work if not used in the ‘‘blank- 
able’ assignment but that a carrier may operate a ‘‘blank- 
ed” assignment under those cireumstances. The Board also 
ruled that the principle, that men on the extra board shall 
have work opportunity comparable to that afforded men 
on the extra board prior to the award, should govern a 
earrier’s determination whether to ‘‘blank’’ or to re-estab- 
lish ‘ta blanked job’. It also stated that neither its award 
nor any interpretation of it including its answers to Ques- 
tion 60(b) and 76, was intended to work an ‘‘undue for- 
feiture’? upon C-6 or C-7 firemen on extra boards and that 
the Board never contemplated that any carrier should be 
allowed to compel a C-6 or C-7 fireman to transfer to an 
extra board when the predictable result would be to impose 
upon him an ‘‘undue forfeiture’. 


As heretofore shown, the Award secured to C-6 and C-7 
firemen the right to work as provided by rules in effect on 
the day preceding the day the Award became effective 
except as modified and subject to the provisions of Part 
D of the Award. (J.A. 10-12) Those rules required a 
fireman on all locomotives, except certain yard switchers 
below a specified weight and certain electric rail cars or 
self-propelled rail motor cars or construction machines (41 
Labor Arbitration Reports, 680, 681-2). Firemen positions 
in passenger service were not affected by the Award and 
the Award required a carrier indefinitely to continue to 
use firemen on only 10 percent of the locomotives on which 
firemen formerly were required. The Award does not 
require the use of firemen on any locomotive other than that 
10 percent, ‘‘if the services of such employees are re- 
quired on the extra list to fill temporary vacancies in crews 
or positions where firemen (helpers) must be used’’ i.e., 
(1) in passenger service or (2) in that 10 percent of the 
crews which are designated by local chairmen as requiring 
a fireman or (3) to fill an engineer’s temporary vacancy. 
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(J.A. 12-13). But in the event the men are not required 
on the extra list the Award requires C-6 and C-7 firemen 
to be employed on other locomotives on which a fireman 
was required by the rules in effect prior to the date of the 
Award. 


However, even the ‘‘clarification”’ by Arbitration Board 
28? concerning firemen (helpers), assuming it to be appli- 
cable to trainmen, does not support the Terminal in this 
case, which as we will demonstrate was ‘‘spite’’ action and 
tuken to avoid overtime pay. 


The avoidance of overtime pay, as heretofore shown, 
cannot justify the denial of employment secured by the 
Award. 


The Terminal’s action was exactly what Arbitration 
Board 282 said was never contemplated. It said that ecit 
was never contemplated that a carrier should be allowed 
to compel a C6 or C-7 fireman to transfer to the extra 
board when the predictable result would be to impose upon 
him an undue forfeiture’. As applied to this case the 
transfer of men to the extra board does work an ‘‘undue 


forfeiture’? upon them. 


For almost seven months after the special board award 
was made, the Terminal did man its crews in accordance 


with the rules in effect prior to the award rather than 
pursuant to the special board award to the extent necessary 
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to provide work for ‘“protected employees’’. 


Attempts were made to obtain additional men who were 
needed on the extra board by not filling, from time to time, 
the ‘“‘headman’’ position in erews affected by the special 
board award and guarantecing to men who, as a result 
thereof, became ‘‘extra men’, pay for five days per week, 
regardless of whether they worked all of those days. When 
those arrangements did not climinate overtime and resulted 
in complaints from the employees, the Terminal exercised 
its economic power. It stopped paying the ‘ guarantee” 
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of five days per week and refused to man crews with more 
than the number of switchmen required by the special board 
award even though this left men on the extra board with 
only part-time work or no work at all in some weeks. (J.A. 
6871) 


The Terminal claims that it has refused to man only 90 
erews in accordance with the special board award and 
that it still mans the remaining 14 crews which were 
affected by the special board award as required by rules 
in effect prior to the award. (J.A.72) Whether it be 90 
or 104 crews, the Terminal’s action doubled the number of 
employees on the extra board with the result that more 
men are on the extra board than are needed and ‘‘ protected 
employees” on the extra board have been and are con- 
tinuing to be deprived of work they otherwise would have 
had. (J.-A. 177 


The Terminal, by this exercise of raw economic power 


has compelled ‘‘protected employees” to transfer to extra 
boards when the predictable result would be, as it has been, 
to impose upon them an ‘‘undue forfeiture” and is exactly 
what Arbitration Board 282 ruled was never contemplated 
that any carrier should be allowed to do. (J.A. 138-9) 


It is obvious from the record in this case that extra 
men on the extra board, prior to the special board award, 
had an opportunity for full-time work. Otherwise there 
would have been no necessity for the Terminal to reduce 
crews in order to increase the number of men on the extra 
board in order to have enough men to fill temporary 
vacancies and man extra crews. The men compelled to 
transfer to the extra board have thus been denied a work 
opportunity reasonably comparable to that afforded men 
on the extra board prior to the special board award and 
contrary to what Arbitration Board 282 stated was con- 
templated by it. (J.A. 138) 
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In this situation where the violation of the award by the 
Terminal is clearly apparent, it is respectfully submitted 
that the District Court should have required the Terminal 
to comply with the award rather than to have denied the 
Brotherhood’s Motion although such was done without 
prejudice to a further proceeding to compel compliance with 
the award in the event Arbitration Board 282 rules that the 
Terminal was in violation thereof. 


CONCLUSION 


It is respectfully submitted that, for each and all of the 
foregoing reasons, the ruling and order of the District 
Court should be reversed and the cause remanded with in- 
structions to grant the relief sought by Appellant’s Motion 
for Supplemental Relief. 


Miitton Kramer 


Joun H. Hatey, JR. 


Attorneys for Appellant 


July, 1966 
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ARGUMENT 
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The Terminal Has Only a Qualified Right to Discontinue Man- 
ning Crews as Required by the Collective Bargaining Contract 

The Terminal argues throughout its brief on the basis 
that under the Award of Arbitration Board 282 and the 
award of the Special Board of Adjustment it had the right 
to “blank” or discontinue and not man crews as required 
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by the contract between it and the Brotherhood. (Terminal 
Br, pp. i, 3, 4.5, 7, 12, 14, 25). It also argues that its obli- 
gation to ‘protected employees” transferred to the extra 
board is satistied if such men have a work opportunity 
reasonably comparable to that which was afforded men on 
the extra board prior to the award. It bases its argument 
in this respect on certain interpretations of the award, par- 
ticularly those with respect to that part of the award deal- 
ing with firemen. (Terminal Br. 23, 25) In connection with 
and to bolster both of those arguments the Terminal also 
argues that, under its agreements with the Brotherhood, 
it is not subject to any limitation as to the number of men 
which it may have on its extra board and that it has not 
undertaken to guarantee that men on the extra board would 
receive any stated amount of work or, for that matter any 
work at all. (Terminal Br. p. 5.) 


These arguments are inapposite. 


The Award of Arbitration Board 282 did place limita- 


tions upon the Terminal’s right to reduce crews in pursu- 
ance of the Award of the Special Board of Adjustment. 


Before further considering the provisions of the Award 
of Arbitration Board 282 and the limitations which it placed 
on the Terminal, we believe it will clarify and cut through 
the mass of verbiage of “blankable”, “blanked”, “discon- 
tinued”, “positions”, “jobs”, and “assignments” to consider 
the chart which appears as the last page of the Appendix 
hereto and which may be folded out for reference. It graph- 
ically demonstrates the effect of the application of the 
award of the Special Board of Adjustment involved in this 
case. The chart was prepared using the Terminal’s Tyler 
Street District because the smaller number of crews in 
that district permits the chart to require only one page. 
However, it correctly reflects the situation in each of the 
other districts, the only difference being that they involve 
more jobs, crews, and employees. 
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As appears from the chart and pages 5 and 6 of the 
Brotherhood’s brief, crews were “assigned” to and worked 
on “jobs” or “assigninents” described as the “12:00 Mid- 
night Miller Street and Misc.” or “Miller Street and Mise.”, 
the “7:00 A.M. Highline and Mise.” or “Highline & Mise.”, 
ete. In each crew there were “jobs”, “positions”, or “assign- 
ments” designated as foreman and helper. 


Assuming a total of 24 protected employees in the Termi- 
nal’s Tyler Street District, the left half of the chart shows 
that, under the rules in effect the day prior to the effective 
date of the Award, the Terminal was required to man the 
six crews in that District with eighteen switchmen who are 
designated on the chart as Messrs. 1 through 1S. The re- 
maining “protected employees”, who are designated on the 
chart as Messrs. 19 through 24, were “extra” and made 
up the “extra board”. Whenever Messrs. 1 through 1S 
were all present and no extra crew was working, Messts. 
19 through 24 were not entitled to work. But, for example, 
if Messrs. 3, 6 and 9 were absent on a particular day, then 
Messrs. 19, 20, and 21 were entitled to work in place of 
Messrs. 3, 6, and 9 and the remaining “extra men”, Messrs. 
22, 23, and 24, were not entitled to work unless there was 
an extra crew temporarily working. 


The effect of the full application of the Special Board 
Award and of “blanking” or “discontinuing” one helper 
“job,” “position” or “assignment” in each crew is shown 
on the right half of the chart. This was the foreseeable, 
and has been, the effect of the full application of the award 
of the Special Board by the Terminal. As a result of the 
Terminal’s refusal to man the crews with more than one 
helper, Messrs. 13 through 18 who, formerly, worked reg- 
ularly in the six crews became “extra men” with more 
seniority than the former “extra” men, Messrs. 19 through 
24, and with the consequence that the work opportunity 
of Messrs. 13 through 24 was limited to work in extra crews, 
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if any, and to filling vacancies due to the temporary absence 
from work of Messrs. 1 through 12. 


The effect of the application of the Special Board Award 
by the Terminal upon particular employees is demonstrated 
by the record in this case. Although the six crews were 
manned with only a foreman and one helper, there was 
work for all of the 24 protected employees, except for 22 
days on which one “protected employee” was not permitted 
to work and except for 10 other days when two protected 
employees were not permitted to work. J.A. 55-56. 


It is immediately obvious that, if the Terminal had 
manned only one of the six crews with the number of em- 
ployees required by the contract on each of those 22 days 
and had manned only two of the six crews with the number 
employees required by the contract on each of those 10 
days then all “protected employees” in the Tyler Street 
District would have had employment. 


It was the stated purpose of the Award of Arbitration 


Board 282 not adversely to affect the employment rights of 
“protected employees”. The award provided that: 


“A ‘protected employee’ . . . shall retain his rights to 
... Yard service assignments ... as provided by rules 
in effect on the day preceeding the day this award be- 
comes effective, ... unless and until retired, discharged 
for cause or otherwise removed from the carrier’s active 
working lists... by natural attrition . . .” 


and further that: 


“ |. no such ‘protected employee’ shall have any right 
to jobs or positions that the carrier may discontinue 
pursuant to the provisions of this award if other em- 
ployment ... is available to him in his seniority dis- 
trict... 


It is so plain as not to be arguable that it is not true, as 
the Terminal argues on page 3 of its brief, that: “assign- 
ments to extra service in the manner here involved 7s ‘other 
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employment’ for purposes of the ‘employee protection’ 
provided by the Award of Arbitration Board 282”. The 
record is clear that protected men did not work although 
they would have worked under rules in effect prior to the 
award. Also, it is so plain as not to be arguable, that it 
is not true, as stated by the Terminal on page 25 of its 
brief, that it has “transferred only a sufficient number of 
men to the extra board to meet the needs of the board”. 
The record establishes that the Terminal has transferred 
more men to the extra board than were needed. It is 
further so plain as not to be arguable that it is not true, as 
stated by the Terminal on page 25 of its brief, that those 
men transferred to the extra board have been given a 
“work opportunity reasonably comparable to that afforded 
men on the extra board prior to the Award”. As shown by 
the chart in the Appendix, the work opportunity of em- 
ployees “Messrs. 13 through 18” has been limited to work 
in temporary extra crews and to filling vacancies tempor- 
arily occurring due to the temporary absence of one or more 
of employees “Messrs. 1 through 12”. Prior to the award, 
their work opportunity was regular work as a regular helper 
in one of the six crews. Prior to the award the work op- 
portunity of employees “Messrs. 19 through 24” who, as the 
only “extra” men, was in temporary extra crews and to fill 
vacancies temporarily occurring due to the temporary ab- 
sence of one or more of the employees designated as 
“Messrs. 1 through 18”. 


The Terminal may argue and argue and then argue some 
more but it cannot argue away the fact that “protected 
employees” have not been permitted any work on certain 
days, and sometimes weeks, although there were vacancies 
under the rules in effect prior to the award which, if filled, 
would have provided work for those “protected employees” 
and that the language of the Award was that: 


“A ‘protected employee’ . . . shall retain his rights to 
... yard service assignments .. . as provided in rules 
in effect on the day preceding the day this award be- 
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comes effective ... unless... other employment . . . is 
available to him. .. .” 


Other work not being available, it was the duty of the 
Terminal to man as many crews in accordance with the 
contract as was necessary to provide all “protected em- 
ployees” with work. 

384 


The Answers by Arbitration Board 282 Upon Which the Ter- 
minal Relies Were Not With Respect to Extra Boards Such 
As the Terminal’s 
In footnote 3 on page 6 of its brief, the Terminal cor- 
rectly states that its extra board is a “seniority board” 
and is to be distinguished from “first in first out” extra 
boards on which men, having worked once, work again only 
after all other extra men on the extra board have worked. 
However, the Terminal neglects to go further and say that 
such “first in first out” extra boards are “regulated” extra 
boards and that they, in effect, guarantee a stipulated 
amount of work to men on such boards. When men on a 
“regulated” extra board work less than a stipulated number 
of miles or days, the number of men on the extra board is 
reduced by “laying off” men so that those remaining have 
more work. Conversely, when the men on such a board 
work more than a stipulated number of days or miles, 
men are added to the board so as to reduce the work per 
man and spread it among more employees. 


It was that type of “regulated” extra board that was in- 
volved in the answers of Arbitration Board 282 to BRT 
Question 24 and SUNA Question VII and to the several 
questions involving that part of the award relating to fire- 
men on which the Terminal relies. (J.A. 116-117) For that 
reason, in addition to the fact that the Brotherhood of Rail- 
road Trainmen was not a party to questions involving the 
interpretation of the Award of Arbitration Board 282 re- 
lating to firemen, the answers by Arbitration Board 282 to 
those questions ar? really immaterial to the issues involved 
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in this case although, even under those answers by Arbitra- 
tion Board 282, the violation of the Award of Arbitration 
Board 282 by the Terminal is apparent. 


In its answer to BRT Question 24 and SUNA Question 
VIII, which are quoted by the Terminal in footnote 6 on 
pages 15 and 16 of its brief, Arbitration Board 282 ruled 
that a railroad could reduce crews as authorized by a 
Special Board award and thereby increase the number of 
men on the extra board “provided that such reduction does 
not increase the size of the extra board above that es- 
tablished by rule, practice or agreement”. Thus Arbitration 
Board 282 provided against the possibility of a “protected 
employee” on a regulated extra board, being laid off due to 
all of the men on such an extra board not working a stipu- 
lated number of days or miles. In answer to the same ques- 
tions, Arbitration Board 282 also ruled that “protected” 
men “transferred to the extra board . . . shall be returned 
to regular assignments before any ‘protected employee’ on 
the extra board is laid off” as he would be if all of the 
men on the extra board did not work a stipulated number 
of days or miles. Obviously Board 282 was talking about 
regulated extra boards where the men are assured of rea- 
sonably full time employment. 


Thus, even where an extra board is “regulated” so as to 
provide a stipulated amount of work for extra men, which 
is not the situation in this case, those rulings by Arbitra- 
tion Board 282 prohibit a railroad from “laying off” a “pro- 
tected employee” as it would do if men on the extra board 
did not obtain the stipulated amount of work: it would have 
to permit an extra man on the extra board to exercise his 
“rights to... yard service assignments . . . as provided in 
rules in effect on the day preceding the day this award be- 
comes effective ....” These rulings by Arbitration Board 
282, although involving regulated extra boards, are author- 
ity for the proposition that a “protected employee” on the 
extra board may not be deprived of work to which he would 
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be entitled under rules in effect prior to the Award of 
Arbitration Board 282. 


The express provisions of the Award of Arbitration 
Board 282 with respect to firemen classified as C-6 and C-7, 
whose employment was required to be continued, take 
cognizance of the fact that firemen’s extra boards also were 
and continue to be “regulated” extra boards. 


As shown on pages 21-23 of the Brotherhood’s Brief, the 
Award of Arbitration Board 282 with respect to firemen, 
differed materially from the award with respect to brake- 
men and switchmen. It provided for the termination of the 
employment of firemen with the least seniority and who 
therefore would have been extra firemen on extra boards. 
Thus. it was necessary, as the Terminal concedes in foot- 
note 10 on page 19 of its brief, to make provision for extra 
firemen and the award expressly required that firemen’s 
“extra lists shall be adjusted”. 


The Award of Arbitration Board 282 did not provide for 
the termination of the employment of a single brakeman or 
switchman employed on the effective date of its award. 
(J.A. 14:19) Consequently, the award did not make any pro- 
vision for the adjustment of extra lists of brakemen or 
switchmen. 


As to firemen classified as C-6 and C-7, whose employ- 
ment rights were required to be continued, the award re- 
quired them to be employed in positions in excess of that 
10% of firemen’s positions which it required to be continued 
indefinitely, only if and when their services were not re- 
quired on the extra board and they would be laid off 
due to the regulation of the extra board. This clearly ap- 
pears from the quoted portions of the award on pages 24 
and 25 of the Brotherhood’s brief and in footnote 10 on page 
19 of the Terminal’s brief. 


To the contrary, the provisions of the award with re- 
spect to “Employee Protection” which are applicable to 
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brakemen and switchmen are the reverse of the rules estab- 
lished for firemen. Those provisions continued the right of 
a brakeman and switchman to work “as provided by rules 
in effect the day preceding the day this award becomes 
effective... unless... other employment . . . is available to 
him.” (J.A. 18-19) 


Til 


The District Court Has Jurisdiction to Declare the Rights Of 
The Parties and to Enforce the Award of Arbitration 
Board 282 

The Terminal states on page i of its brief that, in its view 
one of the questions presented by this appeal is whether 
the District Court may entertain claims asserted by the 

Brotherhood on behalf of individuals arising from alleged 

violations by the Terminal of the parties agreements as 

modified by the arbitration award or whether such claims 
must be prosecuted in accordance with the claim procedure 
established by the collective bargaining agreement of the 

Railway Labor Act. 


Also, under point ITI A on pages 29 through 36 of its 
brief, the Terminal argues that Public Law $8-108 having 
“integrated” into the arbitration conducted by <Arbitra- 
tion Board 282 and by Special Boards of Adjustment pursu- 
ant to the award of Board 282 the provisions of §§7 and 
8 of the Railway Labor Act relating to arbitration of major 
disputes, those awards have become a part of existing agree- 
ments between the Brotherhood and the Terminal, and that 
disputes over the interpretation or application of such 
agreements, must be handled in accordance with the pro- 
cedure established by the collective bargaining contract 
under § 3 of the Railway Labor Act, 45 USCA 153. 


The Terminal did not contend in the District Court that 
that Court lacked jurisdiction although the Brotherhood 
stated the basis for invoking the jurisdiction of that Court, 
Cf J.A. 81-83, 99-119, and, in footnote 20 on page 36 of its 
brief, the Terminal states that the question is the subject 


10 


of another appeal now pending in this Court, No. 20,378, in 
which it will be briefed and argued in detail. Also it admits 
in the same footnote that, since the District Court entered 
judgment upon the Award of Arbitration Board 282, it ‘Shas 
the power to require compliance with the judgment, and 
therefore the award”. Since they say the same question will 
be briefed and argued in a subsequent case we assume they 
agree that it should not be decided in this case. However, 
we will advert to it in passing. 


The Terminal argues that the claims involved here are 
within the jurisdiction of the National Railroad Adjustment 
Board under the provisions of §3 First (i) of the Railway 
Labor Act, 45 TSCA 153 First (i), as if they are “disputes 
. .. growing out of the interpretation or application of 
agreements. ...” (emphasis supplied) 


Whatever else the Award of Arbitration Board 282 and 
the Awards of Special Boards of Adjustment made pursu- 
ant to it may be called, they assuredly are neither “agree- 
ments” nor the result of agreements. These facts are con- 
clusively established by the history of the dispute which led 
to and culminated in Public Law 88-108 and the litigation 
which has followed its enactment. 


The Terminal acknowledges the non-agreement, invoiun- 
tary nature of the arbitration on pages 32 and 33 of its 
brief, but then, although obviously a non sequitur, argues 
that the Award of Arbitration Board 282 and the special 
boards for which it provided were an “agreement” or the 
result of an “agreement” and have become a part of “exist- 
ing agreements”. Brief 33-34 


But then, apparently recognizing that its argument, based 
on the “agreement” theory is untenable, the Terminal next 
argues that the claims involved here are within the provi- 
sions of §3 First (i) of the Railway Labor Act, 45 USCA 
153 First (i) as “grievances”, like disputes respecting safe 
working conditions as were involved in Missouri-Kansas- 
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Texas Railroad Co. v. Brotherhood of Railroad Trainmen, 
cited on page 35 of its brief, or like disputes relating to dis- 
cipline of employees. The Award of Board 282 and the 
awards of Special Boards made pursuant thereto, relate to 
“rules or working conditions” and properly may not be 
classified as grievances other than disputes over rules or 
working conditions. 


The fact is that compulsory arbitration awards never 
were contemplated by the Railway Labor Act, and are com- 
pletely outside of and are not comprehended by any of the 
provisions of that Act. The only part of the Railway Labor 
‘Act which Public Law 88-108 “integrated” into the arbitra- 
tion which it required was part of the procedural §§7, 8, 
and 9 which it adopted and integrated into itself by provid- 
ing, as it did in 44 of Public Law 88-108 that: “To the ex- 
tent not inconsistent with this joint resolution the arbitra- 
tion shall be conducted pursuant to § § 7 and 8 of the Rail- 
way Labor Act, the board’s award shall be made and filed 
as provided in said sections and shall be subject to $9 of 
said Act.” 


The District Court has repeatedly ruled that it has juris- 
diction to enforce the judgment which it entered upon the 
Award of Arbitration Board 282 and to compel the parties 
to comply with the Award and its judgment, notwithstand- 
ing there also may be an administrative remedy available. 


In In Re Certain Carries, 240 F.Supp. 290 (D.C. D.C. 
1965) and 241 F.Supp. 1004 (D.C. D.C. 1965) the Brother- 
hood of Locomotive Firemen and Enginemen filed a motion 
for an order to compel the Southern Pacifie to pay to 
seventy-nine persons, whose employment as firemen had 
been terminated by the Southern Pacific under the Award of 
Arbitration Board 282, the amount of money each of them 
would have earned if they had been permitted to continue 
to work until their employment was terminated in ac- 
cordance with the provisions of the Award. With respect to 
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its jurisdiction, the District Court said, 240 F.Supp. 290; 
291: 


“It is the view of this court that it has authority to 
enforce the award and to prevent its violation. As the 
court understands it, this opinion is not disputed by 
counsel for any of the parties. ...” 


The Carriers Conference Committees which represented the 
Southern Pacifie in that case also represents the Terminal 
in this case. 


In the opinion (240 F.Supp. 290) the Court considered the 
Award to be ambiguous with respect to the rights claimed 
by the firemen and held the motion in abeyance pending an 
interpretation of the Award by Arbitration Board 282 which 
then was to convene the following week. After Board 282 
ruled in favor of the firemen’s contention, the motion was 
again considered by the District Court. (241 F.Supp.1004) 
and the court ruled 241 F.Supp. 1.c. 1006: 


“The Court has, however, the right to annex conditions 
to the continuation of its injunction, [issued previously 
against strikes against the application of the Award of 
Board 282] and on that theory it will make a ruling as 
to the substantive rights of these 79 employees by 
analogy to an interlocutory judgment, and then leave to 
a local tribunal the adjustment and computation of 
individual claims. The Court is of the opinion and so 
rules, that the employees in question are entitled to be 
paid compensation that they would have earned had 
the Railroad proceeded and had their employment 
been terminated in the manner indicated in the con- 
struction of the award as recently rendered by the 
Board. The Court further holds that these employees 
have not waived their rights by accepting severance 
pay and failing to protest at a time when they could 
not have known how the Board would eventually rule 
upon the question in dispute. On the other hand, the 
Railroad is entitled to credit on each individual claim 
for any wages that might have been earned by the 
claimant during the period for which under the recent 
construction of the award he should have been re- 
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tained in his employment by the Railroad. The Court 
will refer the determination of each claim, in accordance 
with these principles, either to the Special Adjustment 
Board heretofore created by the parties in the area in 
which the Railroad operates, or to some other tribunal 
of a local character on which the parties can agree, in 
the event that there is objection to referring the matter 
to the Special Adjustment Board. 


“The Court has given due consideration to the decision 
of the Supreme Court in Republic Steel Corp. v. 
Maddox, 379 U. S. 650, 58 LRRM 2193, which held 
that contract grievance procedure should be followed 
in connection with claims for severance pay under 
collective bargaining agreements subject to the Labor- 
Management Relations Act. The Court is of the 
opinion, however, that this case is not applicable. What 
the Court is doing here is, in effect, adding a condition 
on which its injunction shall be continued and is exer- 
cising its equity powers accordingly. The situation is 
entirely different, not only in fact but also in principle, 
from that presented in the case just referred to.” 


No appeal was taken from the ruling of the Court enfore- 
ing the award against the Southern Pacifie Company. 


Again, on January 17, 1966 the Brotherhood of Locomo- 
tive Firemen & Enginemen filed a Motion in the District 
Court in In Re Certain Carriers to compel the Terminal 
Railroad Association of St. Louis, also appellee here, to 
compensate persons whose employment as firemen had been 
terminated by the Terminal in violation of the provisions of 
the Award of Arbitration Board 282. The opinion and 
order of the District Court in disposing of that Motion are 
not published but are reproduced in the Appendix page la. 
Following a ruling by Arbitration Board 2S2 clarifying an 
ambiguity which the Court considered to exist in the Award, 
the motion was heard by the Court on April 5, 1965. The 
Carrier’s Conference Committees, representing the Ter- 
minal argued in that case, as in this case also, that the 
claims were within the jurisdiction of the National Railroad 
Adjustment Board under § 3 First (i) of the Railway Labor 
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Act, 45 USCA 153 First (i) and also that they were subject 
to the time limitation established by the contract. The 
Court held that the time limitations established by the col- 
lective bargaining agreement did not apply and on April 
6, 1965 entered an order requiring the Terminal to pay the 
elaim. A copy of the order is reproduced in the Appendix 
hereto. The Carrier’s Conference Committees, representing 
the Terminal, dismissed an appeal to this Court from that 
order on May 18, 1966. 


In a third action the Brotherhood of Locomotive Firemen 
& Enginemen filed a motion in the District Court in In Re 
Certain Carriers, 253 F.Supp. 532, for an order requiring 
the Southern Pacific Company to pay the claims of locomo- 
tive firemen for loss of wages and loss of other forms of re- 
muneration resulting from alleged violations of the Award 
of Arbitration Board 282. The Court noted that some of 
the claims were for wages which the firemen would have 
earned on certain days if the carrier had not operated cer- 
tain engines without firemen in violation of the terms of 
the Award of Arbitration Board 282. In that case the 
Carrier’s Conference Committees, representing the South- 
ern Pacific, contended that the claims were required to be 
submitted and handled pursuant to the collective bargaining 
agreement and thereafter to the National Railroad Ad- 
justment Board. The Court said that, if the language of the 
collective bargaining agreement was construed literally, the 
claims would be subject to its provisions but noted that the 
compulsory arbitration resulting in the Award of Arbitra- 
tion Board 282 was subsequent to the making of the collec- 
tive bargaining agreement and that the Court had entered 
its judgment upon the Award. The Court overruled the 
earrier’s contention, saying, 253 F. Supp. 532, 534: 
“... This Court, like all courts, has the authority, 
in fact the duty, of enforcing its own judgments. .. . 
“The Court is of the opinion that the prior [collective 
bargaining] agreement does not oust the court of 
jurisdiction to determine a claim arising subsequently. 
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It is quite clear that the parties could not have had 
in contemplation the possibility of a compulsory arbi- 
tration sometime in the future, terminating in a judg- 
ment of the court, and could not have intended to pro- 
vide that if there should be any claims arising under 
an unanticipated award or the judgment, the grievance 
procedure should be exclusively applicable. 

“The Court is of the opinion, therefore, that a claimant 
—and when I say a claimant, I mean the claimants 
involved in this motion—may resort either to the 
grievance procedure prescribed by Section 17 [of the 
Collective Bargaining Agreement] or may apply to the 
court to enforce the judgment of this court. . . .” 


The Court also observed that a somewhat similar con- 
clusion was reached by the United States District Court for 
the Middle District of Florida in an unpublished opinion, in 
Order of Railroad Conductors and Brakemen, et al. v. 
Florida East Coast Railway Company, which is reproduced 
in the Appendix page 13a. After noting that opinion and 
concurring with it the Court continued, 253 F. Supp. 532, 
534, to say: 

“. .. The Court might add that the case of Republic 
Steel Corporation v. Maddox, 379 U.S. 650, 85 S.Ct. 
614, 13 L. Ed. Second 580, is clearly distinguishable 
because that case involved a claim for money due 
under a collective bargaining agreement, whereas in 
this case we are confronted with a claim under an 
award of a compulsory arbitration board established 


by Congress, the award having been later confirmed by 
the Court... .” 


Thereafter, in the same case, the Carriers moved to amend 
the Court’s order so that it would provide, in effect, that 
if a claimant had instituted an administrative remedy under 
the collective bargaining agreement and had abandoned it 
before the remedy was concluded he might not then resort 
to a judicial remedy. The District Court denied the motion 
to amend, saying, 255 F. Supp. 290, 291: 

“Counsel for the plaintiff’s” [sic] (defendants) “makes 

a very cogent argument, basing it on a line of cases 
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arising out of collective bargaining agreements which 
provide for an administrative remedy. The decisions 
in question hold that even if there is a remedy by way 
of a judicial proceeding, once the claimant, that is 
the employee, resorts to his administrative remedy he 
is bound to exhaust it. The situation here is different. 
These claims do not arise under a collective bargaining 
agreement. ... It was an award of a compulsory 
arbitration board, which was, in an action to impeach 
it, confirmed by this Court in a proceeding resulting 
in a judgment of this Court. It was because of this 
difference, in part, at least, that the Court held that 
the administrative remedy was not exclusive since the 
administrative remedy applied to claims under collec- 
tive bargaining agreements. ...” 


The Court then noted the doctrine of election of remedies 
and continued to say, 255 F. Supp. 290, 292: 


“If, however, the two remedies are not inconsistent 
and are not irreconcilable, the doctrine of election of 
remedies does not apply. ... It seems to the Court 
that as a matter of pure theory of law, there is no 
inconsistency here and that therefore there should be 
no bar to pursuing the judicial remedy after abandon- 
ing the administrative remedy subsequent to its insti- 
tation. ... 


“In view of these considerations the Court reaches the 
conclusion that a claimant presenting a claim of the 
type involved in this motion for administrative con- 
sideration and who abandons his administrative remedy 
before it reaches a conclusion, is not barred from pur- 
suing such judicial remedies as he may otherwise have. 


After having let the District Court believe that they 
did not dispute its view that it had the authority to enforce 
the Award and having twice before failed to prosecute an 
appeal from the same ruling, one of which was against the 
Terminal, the Carriers’ Conference Committees now have 
appealed the last of the three rulings by the District Court. 
That appeal is docketed in this Court under No. 20,378 and 
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is referred to in footnote 20 on page 36 of the Terminal’s 
Brief and is the case which Appellees say is subsequently 
to be briefed and argued. 


As with the firemen, the District Court has enjoined the 
Brotherhood from striking over disputes as to the meaning 
or application of the Award of Arbitration Board 282 and 
that injunction should be conditioned, as it was in the 
firemen’s cases, to compel the Terminal to comply with 
the Award. 


Unless the District Court has jurisdiction to enforce the 
Award of Arbitration Board 282 and its judgment entered 
thereon, it would be of no significance that §9 of the Rail- 
way Labor Act, 45 USCA 159, provides for the entry of the 
judgment of a court on an arbitration award. Obviously 
the provision for the entry of a judgment on an arbitration 
award is to permit the award to be enforced in a summary 
proceeding based on the judgment. See Local 453, Interna- 
tional Union of Electrical, Radio & Machine Workers, etc. 
vy. Otis Elevator Company, 314 F2d 25, 29 (2d Cir. 1963) 
cert. den. 373 U.S. 949, 83 S.Ct. 1680 (1963). 


Respectfully submitted, 


Mitton Kramer 
Joun H. Hatey, Jr 
Attorneys for Appellant 
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Unitep Srates Districr Court 
For Tue District or CoLUMBIA 


Certarn Carriers REPRESENTED BY THE EasTERN, WESTERN 
AND SOUTHEASTERN Carriers’ CONFERENCE COMMITTEES, 
ETC. 


Certain Carriers Represented by the Eastern, Western and 
Southeastern Carriers’ Conference Committees, etc. 


Mise. No. 41-63 


Washington, D.C. 
April 5, 1966. 


The above cause came on for hearing before THE 
HONORABLE ALEXANDER HOLTZOFF, United States 
District Judge, at 10:00 a.m. 


Appearances : 


For the Brotherhood: 
Mitton Kramer, Esq., 
Russe. B. Day, Ese. 


For the Carrier: 
Francis M. Saea, Esa., 
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PROCEEDINGS 


The Deputy Clerk: Certain Carriers vs. Certain Em- 
ployees, Miscellaneous 41-63. 


Mr. Kramer: May it please the Court, this matter was 
argued before Your Honor on March l4th. It is the 
motion by the Brotherhood of Locomotive Firemen and 
Enginemen against the Terminal Railroad Association of 
St. Louis. 

The Court: Yes, I recall it very well. I think it was con- 
tinued to enable the parties to get a construction from the 
Arbitration Board 282. 

Mr. Kramer: That is right, Your Honor. 

We thought it was abundantly plain before that, but now 
we have their interpretation and I take it that not even the 
Carriers would dare argue now that the procedure they 
followed was proper. So that has been decided by the 
Board. 

There is only one other issue in the case and that is 
whether the claims are barred for failure to follow Sec- 
tion 17 of the 1948 Agreement, which Your Honor heard 
and decided last Monday, Monday of last week. 

The Court: Yes. 

Mr. Kramer: As I understood Your Honor to say the 
parties did not contemplate this kind of procedure when 

they entered into that kind of agreement. I don’t 
3 know what the Carriers can say in opposition to 

granting our motion. I guess I better wait until I 
hear what it is. 

The Court: Mr. Shea. 

Mr. Shea: If the Court please, the answers of Board 
282 are clearly against us and we accept that determination. 

I do not want to waive our positions on the points which 
we have heretofore argued, but neither do I want to argue 
anything that Your Honor has determined. 

I don’t know whether it is helpful at all even to enumer- 
ate them, but I will be glad to if you think it’s at all 
helpful. 
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The Court: Well, if you wish to be heard, I shall hear 
you. 

Mr. Shea: We made the point earlier, as Your Honor 
will recall, that the acceptance of these separation allow- 
ances constituted a waiver, but the Court ruled against 
us on that. 

We urged the exclusive jurisdiction of the National Rail- 
road Adjustment Board. 

We urged that Section 17 of the Washington Agreement, 
which provided a time limit on claims rule was applicable 
to these claims and if there was any question about the 

applicability of those rules a special tribunal, a joint 
4 Board had been established, and certainly before 

coming to the court that Board should be consulted 
and have a determination as to whether or not in the view 
of the Tribunal that the parties had agreed on it was ap- 
plicable. 

Now, those were the points, as I recall, that we made, 
but I have fully explored them with Your Honor. It seems 
to me that it would not be helpful for me to undertake 
to explore them further. 

Now, there is only one other point which I should like 
to address myself to. There is one very troublesome aspect 
of this matter so far as the Carriers are concerned and 
that is to know at some time that there is a cut-off point. 

Let me suggest to Your Honor the circumstances in this 
particular case. In June of ’64 the last of these men were 
separated. No protest was made until September of "64, 
when a protest was made to the Manager of Labor Rela- 
tions. Nothing more was heard about the matter until 
after your determination in May of 1965 in the Southern 
Pacific matter and no claim was asserted until January 
of 1966. 

I would suggest to Your Honor that, assuming that the 
time limit on claims rule is not held applicable, that some 
doctrine of laches at least should be applicable so that 
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parties—originally when the Southern Pacific case 
5 was here there was a close problem of law and 

Your Honor felt that it would be harsh to expect the 
men to make a close judgment on that, as I understood you 
at the time. But after that determination it seems to me 
that it can reasonably be expected that there should be 
some prompt presentation of the claims, that they should 
not be permitted to sleep on their rights, and we should 
certainly not be in a position where a year hence, when the 
evidence is no longer available to us or something of that 
sort—— 

The Court: The thought was passing through my mind 
that many old-time equity cases used the period of the 
statute of limitations as a prima facie period for laches 
and I was wondering whether that wouldn’t be a suitable 
yardstick. 

Mr. Shea: All I can say, in that connection, if the Court 
please, of course the parties thought that a suitable yard- 
stick would be a much lesser period of time. 

The Court: Of course our statute of limitations is three 
years. I would be inclined to say, anyway, that claims 
asserted during the two-year period, effective period of 
the Award, would not be barred by laches. 

Did I understand you to say that these claims were as- 
serted before the expiration date of the Awards? 

Mr. Shea: I believe so. I think it was in early 
6 January. Yes, January 17th. It was before the 
expiration. 

The Court: The Award expired on the 25th of January. 

Mr. Shea: This relates, as Your Honor will recall, to 
the firemen, so it was not until—— 

The Court: Then it is March 25th. 

Mr. Shea: I think this is all I can say that would be help- 
ful this morning. 

I foresee, unless it’s possible somehow in negotiation to 
straighten it out, real procedural problems, but I don’t 
see how those can be taken up until we face them con- 
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cretely. But one I can foresee is the laches problem which 
I raised. 

The Court: This is the type of claim, I imagine—I want 
to inquire of counsel—which would be easier to calculate 
than the type of claim we had in another case involving 
trainmen and the extra board. I mean, the facts would 
be less complicated in this group of claims, would they 
not be? 

Mr. Shea: I would suppose so, Your Honor. 

The Court: It is just a question of computing the number 
of extra days that they were entitled to have on their jobs 
as firemen before they had to choose whether to accept or 

not to accept comparable jobs. 
7 Mr. Shea: I would suppose so. 

Now, as to whether there are problems as to what 
the rate of compensation is, I am just not in a position to 
say. That, I can’t speak of. But as Your Honor will recall, 
you, in the earlier Southern Pacific case determined that 
there had to be mitigation of damages. We worked it out 
there in the Southern Pacific case. It was worked out in 
the field and worked out on the basis of affidavits. But 
if it became a problem, if there was a real controversy 
about it, it could be a seriously complicated problem. 

But those are the only things I think of in connection 
with it. 

Is there any other question, Your Honor? 

The Court: No. 

Mr. Shea: It seems to me I wouldn’t be particularly 
helpful to the Court to go into these matters in more detail. 

Mr. Kramer: Unless Your Honor has some other ideas 
about it, I suggest 

The Court: What do you say about laches? I am going 
to adhere to my ruling that Rule 17 of the 1948 Agree- 
ment does not apply. 

Now, there is no express time limitation on the claims 
anywhere else so far as the Court is aware. 

On the other hand, to take a supposititious case, 
8 I don’t think these people can come back five years 

from now and say that I have this claim. 
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Mr. Kramer: Probably not. 

The Court: I will be glad to hear from you on this. 

Mr. Kramer: The question of laches in this particular 
proceeding is academic because as early as May of "64 
our General Chairman protested to the Manager of Labor 
Relations against the carrier doing this and again in 
January of ‘65. There was no laches in this case. 

Now, the January °66 claim that Mr. Shea is talking about 
was a formal claim on behalf of a particular individual. 

The Court: I know, but why the delay in presenting the 
formal claim? 

Mr. Kramer: We didn’t think one would be necessary. 
We thought if we were sustained in our protest they would 
make amends. But when they first started doing this there 
was a protest made to the stop personnel official and they 
were not caught unawares on making the claim later. So 
laches is academic here. What it would be elsewhere, I 
don’t know. 

Tnless Your Honor has some other idea, I suggest that 
the kind of order he entered be similar to one entered in 
the Southern Pacific case, and I will try to have that this 

afternoon. 
9 The Court: The order in that case just was a 
general order sustaining the claims. 

Mr. Kramer: No, it was more than that. 

The Court: What was it? 

Mr. Kramer: It attached conditions to the injunction 
that was issued in 1964 and suggested the parties establish 
a special board to work out the details, and then if we were 
unable to do that, to come back to court. We didn’t have 
to come back to court. 

The Court: Well, the injunction of 1964 is no longer in 
effect, is it? 

Mr. Shea: I think it is, Your Honor. 

Mr. Kramer: I think it probably is. 

The Court: It will be until the end of this month. 


7a 


Mr. Shea: No, I think that is a continuing injunction. 
You sec, you enjoined any strike over any issue arising 
under the Award. 

The Court: Very well, you may submit the same type of 
order. 

I do hope that it won’t be necessary to appoint a special 
master to adjudicate individual claims. I am sume it won't 
be, judging from my observation of the previous cooperative 
course on the part of each of the two of you. 

Mr. Shea: If the Court please, I hope Mr. Kramer 
10 will let me have a copy of his proposal as soon as 
possible. 

The Court: Of course. 

Mr. Shea: I would suggest, Your Honor, we have two 
judgments coming up this morning and, after you have 
disposed of those two judgments, my suggestion would be 
at that time we hear this order if there are any problems 
on it—tomorrow morning. 

The Court: Tomorrow morning, yes. 

I am going to grant the motion. Naturally, the con- 
struction put by Arbitration Board 282 is binding and is 
binding on this Court and will be adopted by it. That 
interpretation is favorable to the employees. 

I will also adhere to my ruling that Rule 17 of the 
1948 Agreement does not apply to these claims. 

As to the doctrine of laches, I want to say generally 
that I am of the opinion the doctrine of laches should be 
applicable because there should be some time limitation on 
these claims. For example, suppose five vears from now 
or ten years from now some firemen would say, I really 
should have been paid for two extra days back in 1964. 
That would be intolerable. However, it is not necessary to 
decide in this instance what period would constitute laches. 
I hold, however, that the filing of a claim within the two- 

year effective period of the Award does not bar— 
11 I will put it this way: A claim filed within the two- 
year effective period of the Award is not barred by 
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laches. How much longer would be permitted under the 
doctrine of laches I do not have to determine in this 
instance and it would be better to determine those on a 
case-by-case method. For example, a claim arising during, 
say, the last month of the two-year period could be rea- 
sonably filed after the expiration of the two-year period. 
On the other hand, a different situation might arise with a 
claim that originated during the early months of the two- 
year period. Just where to draw the line must be deter- 
mined on the usual case-by-case method, as we do in all 
common law matters. 

I will hold that these claims are not barred by laches for 
the reasons stated, and will grant the motion for supple- 
mental relief. 


Counsel may submit an appropriate order. 
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In Tue 
Unitep States Disrricr Court For THE 
District oF CoLUMBIA 


Misc. No. 41-63 


Certain Carriers REPRESENTED BY THE EASTERN, WESTERN 
AND SOUTHEASTERN CARRIERS’ CONFERENCE COMMITTEES, 
AND CERTAIN oF THEIR EMPLOYEES REPRESENTED BY THE 
BroTHERHOOD OF LOCOMOTIVE ENGINEERS, BROTHERHOOD OF 
Locomotive FrmEMEN AND ENGINEMEN, Orper oF Rarway 
Conpuctors AND BraKEMEN, BroTHERHOOD oF RarRoaD 
TRAINMEN, AND THE SwitTCHMEN’s Union or NortTH 
AMERICA. 


Order With Respect to Motion by the Brotherhood of Loco- 
motive Firemen and Enginemen for Supplemental Relief 


Against the Terminal Railroad Association of St. Louis 


This Court having sustained the Award made by Arbitra- 
tion Board No. 282 and filed with this Court pursuant to 
Public Law 88-108, 77 Stat. 132, in Brotherhood of Loco- 
motive Firemen and Enginemen v. Chicago, Burlington & 
Quincy Railroad Co., 225 F. Supp. 11, aff'd, 118 U.S. App. 
D. C. 100, 331 F. 2d 1020, cert. denied, 377 U.S. 918; and 
this Court having entered judgement on said Award on 
February 28, 1964; 

This Court having, on May 11, 1964, entered an order 
enjoining the Brotherhood of Locomotive Firemen and 
Enginemen (hereinafter referred to as the “BLF&E”) and 
certain others from striking over any dispute as to the 
meaning or application of the Award and reserving juris- 
diction over applications for such further orders as might 
be necessary or appropriate for the construction, carrying 
out, or enforcement of the said order of May 11, 1964 or 
of the judgment upon the Award or of any legal obligation 
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resulting therefrom (see Jn Re Certain Carriers, Etc., 229 
F. Supp. 259) ; 

The BLF&E having filed, on January 17, 1966, a Motion 
for Supplemental Relief Based upon Public Law 88-108 
and Judgment on Arbitration Award, against Terminal 
Railroad Association of St. Louis (hereinafter TRRA), 
together with a supporting affidavit by Albert B. Cole, in 
which it was alleged that the TRRA had violated or was 
violating the Award relative to the manner in which it 
terminated the employment of certain firemen (helpers) 
known as C(6) firemen (helpers), and in which the Court 
was requested to order TRRA to compensate the individuals 

injured by past such alleged violations for their 
13 damages, or, in the alternative, to rescind its injunc- 

tion of May 11, 1964, insofar as it applies to the 
firemen’s (helpers’) craft employed by the TRRA; 

TRRA having filed an affidavit by J. W. Hammers in 
opposition to the said motion for supplemental relief; 

TRRAA and the BLF&E having filed memoranda of points 
and authorities in support of their respective positions, a 
hearing having been held on March 14, 1966 and oral 
argument having been had, and this Court having deter- 
mined to hold the matter in abeyance pending rulings by 
Arbitration Board No. 282 upon the issue as to the mean- 
ing and application of its Award which were disputed by 
the parties in connection with the motion for supplemental 
relief; 

TRRA having submitted to Arbitration Board No. 282 a 
question deemed by it to raise the disputed issues as to 
the meaning and application of the Award, the BLF&E 
having submitted to Arbitration Board No. 282 a question 
deemed by it to raise the disputed issues as to the meaning 
and application of the Award, and Arbitration Board No. 
982 having ruled upon those questions on March 29, 1966 
and filed its rulings with this Court on April 1, 1966; 

A further hearing having been held on April 5, 1966 and 
oral argument having been had; 

The Court, upon due consideration of the aforesaid mat- 
ters, having determined that: (1) the answer by Arbitra- 


lla 


tion Board No. 282 on March 29, 1966, to the aforesaid 
questions submitted by the parties establishes that the car- 
rier’s procedures were improper under the Award in termi- 
nating the employment of the aforesaid C(6) firemen 
(helpers) ; (2) the Court has the right in its equitable dis- 
cretion to annex conditions to the injunction granted in 
its order of May 11, 1965; (3) in the exercise of this 
right to annex conditions to its injunction, and in view of 
the circumstances revealed by the record with respect to 
these particular claims, the Court will make a ruling as 
to the substantive rights of the 71 former C(6) firemen 
(helpers) asserted in their behalf by the BLF&E in this 
proceeding, and leave to a local tribunal the adjustment and 

computation of their individual claims, as follows: 
14 (a) each of the 71 former C(6) firemen (helpers) 

should be paid the wages which he would have earned 
during the additional period, if any, in which he would 
have been employed by the TRRA subject to his duty to 
mitigate or avoid damages to the extend reasonably possible 
in the exercise of due diligence; (b) the said former C(6) 
firemen (helpers) should not be held to have waived their 
rights to such compensation under the circumstances here 
involved by accepting severance pay under the Award 
without protesting the procedures followed by the TRRA; 
(c) the claims of the said former C(6) firemen (helpers) 
should not be barred under the circumstances here in- 
volved by any failure on their part to invoke or to exhaust 
the contract grievance procedure established in agreements 
between the TRRA and the BLF&E; and (d) the claims 
of the said former C(6) firemen (helpers) should be re- 
ferred for determination, in accordance with the principles 
herein declared, by some tribunal of a local character which 
may be agreed upon by the TRRA and the BLF&E; 


WHEREFORE, IT IS HEREBY ORDERED: 


That the continued effect of paragraph 1 of the order 
of this Court, dated May 11, 1964, in the above-entitled 
proceeding, insofar as such paragraph permanently enjoins 
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the Brotherhood of Locomotive Firemen and Enginemen, 
its officers, agents, employees, members, and all persons 
acting in concert with them, from authorizing, calling, en- 
couraging, permitting, or engaging in any strikes or work 
stoppages with respect to the TRRA, and from picketing 
the premises of the TRRA, over any dispute as to the 
meaning or application of the Arbitration Award on which 
judgment heretofore has been entered in the above-entitled 
proceeding. is conditioned as follows: 


(a) Upon consent by the TRRA, within five days after 
receipt of a written request therefor by the BLF&E, to 
the submission, for consideration and determination in ac- 
cordance with the principles declared herein, of claims 
on behalf of any of the 71 former C(6) firemen (helpers), 
who authorize the BLF&E to submit such claims on their 
behalf. to a tribunal agreed upon by the TRRA and the 
BLF&E: provided, that if the TRRA and the BLF&E are 

unable to agree upon the creation of some tribunal 
15 of a local character to consider and determine such 

claims, the issue as to the tribunal which is to con- 
sider and determine the claims may be submitted by either 
party to this Court for further consideration; and pro- 
vided further, that this paragraph shall be inapplicable 
to claims on behalf of any of the 71 former C(6) firemen 
(helpers) which are disposed of by agreement between the 
TRRA and the BLF&E. 


(b) Upon payment within a reasonable time by the 
TRRA to each such former C(6) firemen (helper) who is 
found by the tribunal of a local character to be entitled 
to compensation under the principles determined by this 
Court of the amount of compensation which the tribunal 
finds should be paid under the principles determined by 
this Court. 


Dated: April 6, 1966 
/s/ Alexander Holtzoff 
United States District Judge 
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Orper or Rartroap Conpucrors AND BrakEMEN AND 
BrotHerHoop or Locomotive FireMeN axp ENGINE- 
MEN, 

Plaintiffs 
v. 
Froripa East Coast Rartway Compaxy, 


a Florida Corporation, 
Defendant. 


Order on Rule to Show Cause 


Tis CAUSE came on to be heard upon the Rule To Show 
Cause issued by this Court on January 26, 1966, requiring 
the defendant, Florida East Coast Railway Company, 
through its president, Winifred L. Thornton, and R. W. 
Wyckoff individually, to show cause why they should not 
be held in contempt of this Court for failure to comply 


with this Court’s injunction dated January 6, 1965, for 
refusing to permit certain members of the plaintiff who 
hold seniority rights under the contract between the plain- 
tiff and the defendant from exercising such seniority rights. 

The defendant’s excuse for failing to accord to these 
union conductors their contract rights is solely upon the 
ground that said employees are physically unfit safely 
and efficiently to perform their duties as promoted con- 
ductors. 

The Court, having taken testimony on February 14, 1966, 
February 15, 1966, February 16, 1966, February 17, 1966, 
and February 1S, 1966, and having heard argument of 
counsel and being fully advised in the premises, make the 
following findings of fact: 


1. The following-named promoted conductors have sen- 
jority rights under the contract or working agreement 
dated February 1, 1956, as amended, between the plaintiff, 
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Order of Railroad Conductors and Brakemen and the de- 
fendant, Florida East Coast Railway Company: 


17 H. H. Adams, R. O. Borman, John D. Buckley, C. H. 
Currie, W. T. Gay, T. L. German, W. C. Griffin, O. F. 
Hartley, Donald O. Hendricks, A. R. Jones, M. D. 
Jones, J. F. Kennard, R. J. Kohout, Robert M. Mor- 
gan, R. C. Morey, Claude W. Osban, J ack Owens, C. E. 
Pepples. C. W. Robbins, M. H. Seifert, H. A. Steger, 
A. A. Surrency, J. A. Syler, G. G. Watkins, R. E. 
Yunker. 


2 The above-named promoted conductors have been 
denied their contract seniority rights by the defendant 
solely upon the alleged basis that they are physically unfit 
safely and efficiently to perform their duties as promoted 
conductors in the service of the defendant. 


3. The defendant has a right to refuse to these above- 
named promoted conductors their contract seniority rights 
if, in fact, they are not reasonably fit to safely and effi- 


ciently perform their duties as promoted conductors in the 
service of the defendant. 


4. The standard for determining whether the above- 
named conductors are reasonably fit safely and efficiently 
to perform their duties has been unreasonably applied to 
said men by the defendant. 


5. As to the above-named promoted conductors, the phys- 
ical standard, as applied by the defendant in making its 
determination that said men are not reasonably fit safely 
and efficiently to perform their duties as conductors and 
thereby to deprive them of their contract seniority rights, is 
unreasonable, arbitrary and capricious. 

The said denial of seniority rights to such conductors 
necessarily operates to prefer, and retain in the service of 
the defendant those employees in the class or craft of con- 
ductors who had worked during the period from January 
23, 1963, when the non-operating crafts went on strike, 
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to January 6, 1965, when this Court’s preliminary injunc- 
tion was entered, and was done for such purpose. 


6. That the Memorandum Agreement between the Florida 
East Coast Railway Company and the Brotherhood of 
Railroad Trainmen dated August 21, 1964 providing for 
a “neutral doctor” does not affect those individuals in the 
employ of the defendant working in the class or craft of 
conductors. 


18 7. The plaintiff is charged with the responsibility 

under the Railway Labor Act, 45 U.S.C. 151 et. seq. 
with the obligation of representing all members of the class 
or craft of conductors on the property of the Florida East 
Coast Railway Company and the fact that certain indi- 
viduals whose contract seniority rights are here involved 
are not members of the plaintiff labor organization is of 
no legal consequence here. 


8. Those provisions of the contract between the Order 
of Railroad Conductors and Brakemen and the defendant, 


imposing time limitations upon the processing of indi- 
vidual grievances, specifically those contained in Article 
19 of said agreement, have no application to and impose no 
limitation on this Court’s power to enforce its injunction 
entered January 6, 1965 in this cause. 


9. The evidence clearly reveals, and the Court so finds, 
that the neutral doctors who examined some of the above- 
named promoted conductors were supplied information by 
defendant as to the duties of a conductor. This information 
was inaccurate, incomplete and imposes a falsely high stand- 
ard upon which to examine the above-named conductors. 
The Court also finds that the neutral doctors, selected under 
the aforementioned Memorandum Agreement of August 21, 
1964, examined the above-named conductors as new em- 
ployees and not as employees continuing in the service 
of the defendant. 
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10. The doctrine of collateral estoppel as urged by the 
defendant in the case of Donald O. Hendricks is inapplicable 
to the facts as adduced in evidence in this cause. The evi- 
dence reveals, and the Court so finds, that the defendant 
allowed Donald O. Hendricks to return to its service and 
that said Donald O. Hendricks was actively engaged in the 
service of the defendant after he had sustained a personal 
injury during the course of his employment with the de- 
fendant and after the commencement of litigation in con- 
nection therewith and until January 23, 1963. The Court 
further finds in connection with this individual that the 
eye condition complained of by the defendant had existed 
during his entire working life with the defendant and has 
not and does not render him unfit safely and efficiently 
to perform his duties. 


19 11. The evidence reveals and the Court so finds, 

that the following named promoted conductors are 
reasonably fit safely and efficiently to perform their duties 
as conductors: 


H. H. Adams, R. O. Borman, John D. Buckley, W. T. 
Gay, T. L. German, Donald O. Hendricks, M. D. Jones, 
J. F. Kennard, Robert M. Morgan, R. C. Morey, Claude 
W. Osban, Jack Owens, C. W. Robbins, M. H. Seifert, 
H. A. Steger, G. G. Watkins, R. FE. Yunker. 


12. The evidence reveals and the Court so finds, that the 
following named promoted conductors are entitled to be 
examined by a physician appointed by this Court to deter- 
mine whether, by a reasonable and non-discriminatory ap- 
plication of the physical standard of the defendant, they 
are fit to safely and efficiently perform their duties as pro- 
moted conductors in the service of the defendant: 


C.H. Currie, W. C. Griffin, R. J. Kohout, C. KE. Pepples, 
A. A. Surrency, J. A. Syler. 
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13. The evidence reveals and the Court so finds that O.F. 
Hartley is not physically able to safely and efficiently per- 
form the duties of a conductor in the service of the 
defendant. 


14. The evidence reveals and the Court so finds that 
A. R. Jones should be permitted to return to work in the 
service of the defendant if, after a hernia operation, he 
passes a physical examination based upon a reasonable 
and non-discriminatory application of the medical stand- 
ards of the defendant. 

The Court reserves jurisdiction over this member of the 
plaintiff’s craft to make such future determination as to 
whether the above criteria have been met by all parties. 


15. The evidence reveals and the Court so finds that “a 
reasonable and non-discriminatory application of the de- 
fendant’s physical standards” is that standard which was 
applied prior to January 23, 1963. 


Accordingly, it is OrpERED, ApsJupGED AND Decreep that: 


A. The defendant, Florida East Coast Railway Company, 
through Winifred L. Thornton, its President, and Raymond 
W. Wyckoff, its Vice President, as individuals, are 
20 adjudged to be in contempt of this Court for violating 
this Court’s injunction of January 6, 1965, by un- 
reasonably, arbitrarily and capriciously refusing to accord 
to twenty-five individuals their contract seniority rights as 
conductors. 


B. The defendant, Florida East Coast Railway Com- 
pany, its President, Winifred L. Thornton, and its Vice 
President and Director of Personnel, Raymond W. Wyckoff, 
are directed and ordered to immediately accord to the 
following individuals their contract seniority rights under 
the collective bargaining contract between the Order of 
Railroad Conductors and Brakemen and the defendant: 


H. H. Adams, R. O. Borman, John D. Buckley, W. T. 
Gay, T. L. German, Donald O. Hendricks, M. D. Jones, 
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J. F. Kennard, Robert M. Morgan, R. C. Morey, Claude 
W. Osban, Jack Owens, C. W. Robbins, M. H. Seifert, 
H. A. Steger, G. G. Watkins, R. E. Pnker. 


C. The Court hereby appoints the Manson Clinic, S037 
NE 2 Ave., Miami, Florida, as court-appointed medical 
examiners to determine or to cause to be determined the 
physical fitness to perform the duties as a promoted con- 
ductor in the service of the defendant under a reasonable 
and non-discriminatory application of the physical stand- 
ards of the defendant, the following named promoted 
conductors : 


(1) R. J. Kohout whose examination is specifically limit- 
ed to his ability to effectively distinguish between red and 
green in situations that he would encounter in the service 
of the Railway. 


(2) C. E. Pepples with the examination limited to the 
necessity of a varicose vein operation prior to his return 
to service with the defendant and if said operation is re- 
quired, said person shall be returned to work if the court- 
appointed examiner, upon a reasonable and non-discrimina- 
tory application of the defendant’s physical standards, ad- 
vises the Court that said C. E. Pepples can safely and 
efficiently perform the duties of a promoted conductor in 
the service of the defendant; the Court reserves jurisdiction 
for such future determination that may be necessary. 


(3) A. A. Surrency shall be examined specifically with 

regard to his ability effectively to hear in the per- 

21 formance of those duties required of him as a con- 

ductor in the service of the defendant; said examina- 

tion to be based on the reasonable and non-discriminatory 
application of the defendant’s physical standards. 


(4) C. H. Currie, W. C. Griffin and J. A. Syler shall be 
given a complete physical examination to determine whether 
they can safely and efficiently perform the duties of a pro- 
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moted conductor in the service of the defendant, said ex- 
amination to be based on the reasonable and non-diserimi- 
natory application of the defendant’s physical standards. 


(5) The physical standard which shall be applied to 
physical examinations under this Order is that physical 
standard for individuals returning to the service of the 
defendant as applied by the defendant railway prior to 
January 23, 1963. The examinations by said court-ap- 
pointed medical examiner shall be conducted as soon as 
practicable and said court-appointed medical examiner shall 
report the results of his examinations in writing to this 
Court. The expenses of said examinations and of the prepa- 
ration of said reports shall be borne by the defendant, 
Florida East Coast Railway Company. The Clerk of this 
Court is directed, upon receipt of the report of said ex- 
aminations, to serve upon the parties copies of said report. 
The parties shall have five (5) days from service upon them 
of said reports to object thereto, otherwise said reports 
shall become and constitute the findings of this Court. 


D. In order to purge themselves of contempt the con- 
temnors, Florida East Coast Railway Company, a Florida 
corporation, by and through its President, W. L. Thornton, 
and Raymond W. Wyckoff, individually, are each required, 
within ten (10) days from the date of this Order to file 
herein sworn written reports of full compliance herewith 
as to the requirements of paragraph B above. 

The contemnors, Florida East Coast Railway Company, 
Winifred L. Thornton and Raymond W. Wyckoff, are each 
hereby fined $1,000 per day for each day of non-compliance 
after the expiration of the ten (10) day period referred to. 

Said fines shall be paid to the plaintiff, Order of 
22 Railroad Conductors and Brakemen which is given 

leave to apply for execution therefor in the event of 
non-payment. 
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Doxe axp OrpereD in Chambers at Jacksonville, Florida, 
this 2Sth day of February, 1966. 


Bryan Simpson 
Chief Judge, U. S. Distriet Court 


Copies mailed to: 


Retiepce & Mitiepge, Esgs., 601 Flagler Federal Building, 
111 N.E. First Street, Miami, Florida 33132. 


Txromas W. McAumey, Esg., 1111 Brickell Avenue, Miami, 
Florida. 


Wriuuams B. Devaxey, Ese., Steptoe & Johnson, 1250 Con- 
necticut Avenue, Washington, D. C. 20036 (and copy 
mailed to F.E.C. Railway, St. Augustine, Florida). 


J. Tcrxer Butter, Esg., $14 Florida Title Building, Jack- 
sonville, Florida 32202. 
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CREW REQUIRED 
BY CONTRACT 


12:00 Midnight 
Miller St. & Misc. 
Foreman 
Helper 
Helper 


7:00 a.m. High Line & Misc. 
Foreman 
Helper 
Helper 


8:00 a.m. Miller St. & Mise. 
Foreman 
Helper 
Helper 


3:00 p.m. High Line & Mise. 
Foreman 
Helper 
Helper 


4:00 p.m. Miller St. & Misc. 
Foreman 
Helper 
Yelper 


11:00 p.m. High Line & Misc. 
Foreman 
Helper 
Helper 


Extra Board 


CREW REQUIRED 


SPECIAL BOARD 
AWARD 


Foreman 
Helper 


Foreman 
Helper 


Foreman 
Helper 


Foreman 
Helper 


Foreman 
Helper 


Foreman 
Helper 


Extra Board 


EMPLOYEE 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20, 135 


BROTHERHOOD OF RAILROAD TRAINMEN, Appellant, 
v. 


TERMINAL RAILROAD ASSOCIATION OF ST. LOUIS, 
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THE DISTRICT OF COLUMBIA 


Paper : Francis M. SHEA 
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CLERK : Attorneys for Appellees. 


QUESTIONS PRESENTED 


The appellant Brotherhood of Railroad Trainmen seeks 
to have this Court decide the following question as to the 
interpretation of the Award by Arbitration Board No. 282: 


Whether, under the Arbitration Award, ‘“protected”’ 
employees of the Terminal Railroad Association of St. 
Louis who have been transferred to the Terminal’s 
‘extra boards”’ are entitled to work in positions which 
the Terminal has discontinued pursuant to the Arbi- 
tration Award, on days when there are no temporary 
vacancies in existing positions for such ‘‘extra men”’ 
to fill. 


However, in our view, the questions presented are: 


1. Whether the District Court erred in denying the 
Brotherhood’s motion for an order requiring the Term- 
inal to permit ‘‘protected’’ employees assigned to its 
extra boards to work in positions which the Terminal 
has discontinued pursuant to the Arbitration Award 
and to compensate such employees for not permitting 
them to work in such positions in the past, without 
prejudice to renewal of the application for such relief 
if the Brotherhood’s contentions as to the interpreta- 
tion of the Award are submitted to and sustained by 
the Arbitration Board, where the alleged right of the 
employees to work in such positions is premised on a 
disputed interpretation of the Award. 

2. Whether the District Court may entertain claims 
asserted by the Brotherhood on behalf of individual 
employees, arising from alleged violations by the 
Terminal of the parties’ agreements as modified by 
the Arbitration Award, or whether instead such claims 
must be prosecuted in the manner prescribed by the 
parties’ claim procedure and by Section 3 of the Rail- 
way Labor Act (45 U.S.C. §153). 


(i) 


ii 


3. Whether this Court should order the District 
Court to enjoin an alleged violation by the Terminal 
of the Arbitration Award in the absence of any show- 
ing by the Brotherhood that the Terminal will not 
comply with any decision which may be rendered, ad- 
verse to its understanding of the Award, and in the 
absence of any showing of irreparable injury. 


INDEX 


Statement of the Case 
Statutes Involved. 
Summary of Argument 
Argument 
I. Under the Arbitration Award, ‘‘Protected’’ 
Employees Assigned to the Terminal’s 
Extra Boards Are Not Entitled to Work in 
Discontinued Positions 
. The Brotherhood’s Contentions as to the 
Application of the Award Should Be Ad- 
dressed to the Arbitration Board, Not to 


.The Relief Sought by the Brotherhood 
Can Not Be Granted Because the Courts 
Lack Jurisdiction to Entertain the Claims 
on Behalf of Individuals Asserted by the 
Brotherhood and Because the Brotherhood 
Has Failed to Show Any Need for Injunc- 
tive Relief............... 
A. The Claims on Behalf of Individual Em- 
ployees Asserted by the Brotherhood 
Must Be Prosecuted in the Manner Pre- 
scribed by the Parties’ Claim Procedure 
and Section 3 of the Railway Labor Act 
B. The Brotherhood Failed to Show Any 
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Conclusion 
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B. Railway Labor Act, 44 Stat. 577, as amended, 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20, 135 


BROTHERHOOD OF RAILROAD TRAINMEN, Appellant, 
v. 


TERMINAL RAILROAD ASSOCIATION OF ST. LOUIS, 
Appellee. 


ON APPEAL FROM ORDER OF THE UNITED STATES DISTRICT COURT FOB 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


Statement of the Case 


Because the appellant’s Statement of the Case is in- 
complete and in certain respects inaccurate, we think it 
necessary to state the case ourselves. 

This is an appeal by the Brotherhood of Railroad Train- 
men (hereinafter referred to as the ‘‘Brotherhood’’) from 
an order entered March 9, 1966 (J.A. 79-80), in which the 
District Court denied a motion by the Brotherhood for 
supplemental relief against the Terminal Railroad <As- 
sociation of St. Louis (hereinafter referred to as the 
“‘Terminal’’). The motion was denied without prejudice 
to its renewal if the question in dispute between the parties 
is submitted to Arbitration Board No. 282 and is decided 
in the Brotherhood’s favor. (J.A. 79-80.) The motion 
was made and the order was entered in the proceeding in 
which the District Court had entered judgment upon the 
Award by Arbitration Board No. 282, pursuant to Section 


(1) 


» 
9 of the Railway Labor Act (45 U.S.C. §159), following 
litigation in which the validity of the Award was estab- 
lished. Brotherhood of Loc. Fire. & Eng. v. Chicago, B. & 
Q. R. Co., 225 F. Supp. 11 (D.D.C., 1964), aff’d per curiam, 
118 U.S. App. D.C. 100, 331 F.2d 1020 (1964), cert. den., 377 
U.S. 918 (1964). 

The Award by Arbitration Board No. 282 disposed of 
disputes as to proposed changes in rules governing the use 
of firemen and the ‘‘consist’’ of road and yard crews aris- 
ing from notices served under Section 6 of the Railway 
Labor Act by a number of railroads, including the Ter- 
minal, in 1959, and by a number of unions, including the 
Brotherhood, in 1960. See Brotherhood of Loc. Fire. & 
Eng. v. Chicago, B. € Q. R. Co., supra. Section III of the 
Award (J.A. 14-19)—the portion of the Award which re- 
lates to crew-consist and which is involved in this case— 
provided a means by which rules in effect prior to the 
Award which required ‘‘a stipulated number’’ of road or 
yard crew members might be changed. Section III, Part A, 
provided that either a union or a carrier might give written 
notice of proposed changes in such rules. (J.A. 14-15). 
Section III, Parts B and C, provided that if the parties 
failed to agree to a disposition of the proposed changes in 
rules, the dispute could be submitted to a special board of 
adjustment for a binding decision in accordance with stated 
guidelines. (J.A. 15-18.) Section ITI, Part D-2, then pro- 
vided that each ‘‘protected’’ employee—that is, each man 
who was employed and not on furlough on the date of the 
Award (Section III, Part D-1)—shall (J.A. 18-19): 


“retain his rights to and obligations to protect road 
and yard service assignments . . . for which he is 
qualified, as provided by rules in effect on the day 
preceding the day this Award becomes effective, to the 
extent that such positions are available to him in his 
seniority district, unless and until retired, discharged 
for cause, or otherwise removed from the carrier’s 


active working lists of road trainmen and yard brake- 
men or helpers by natural attrition... .”’ 


But then Part D-2 continued with the following proviso 
(J.A. 19): 


‘‘yrovided, that no such ‘protected employee’ shall have 
any right to jobs or positions that the carrier may 
discontinue pursuant to the provisions of this Award 
if other employment in any such classes of service, for 
which such employee is qualified, is available to him in 
his seniority district....’’ (Emphasis added.) 


The particular litigation in which this appeal has been 
taken arises from a dispute between the Brotherhood and 
the Terminal as to the meaning of the ‘‘other employment’’ 
requirement in the proviso to Section III, Part D-2, of the 
Arbitration Award, quoted immediately above. In its mo- 
tion (J.A. 20-23), the Brotherhood claimed that the Ter- 
minal had violated the right of its ‘‘protected’’ employees 
to work in positions subject to discontinuance under the 
Award when ‘‘other employment”’ is not available: specifi- 
cally, the Terminal discontinued certain regular assign- 
ments pursuant to the award of a special board of adjust- 
ment by placing junior ‘‘protected’’ employees on its extra 
boards, without permitting those men to work in the dis- 
continued positions on days when they allegedly went with- 
out work.!’ By way of relief, the Brotherhood sought an 
order requiring the Terminal to ‘‘comply’* with the Award 
as the Brotherhood construes it, and to compensate the in- 
dividuals involved for alleged loss of earnings. 

In its opposition (J.A. 62-79) to the motion, the Terminal 
claimed, in effect, that assignment to extra service in the 
manner here involved ts ‘‘other employment”’ for purposes 


1 Actually, many of the men involved did work on the days they were 
alleged to have gone without work in the Brotherhood’s moving papers. 
(J.A. 73-76.) 
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of Part D-2 as it has been construed by the Arbitration 
Board: more specifically, the Terminal claimed (1) that 
the Terminal was ‘‘permitted to make reductions in crew 
sizes’’ pursuant to an award of a special board of adjust- 
ment ‘by placing ‘protected employees’ on the extra board 
to meet the needs of the board’’ (Answer on September 16, 
1964, by Board No. 282 to BRT Question No. 24, p. 15, 
infra); and (2) that, while with certain exceptions the Ter- 
minal must use such extra men to fill temporary vacancies 
in existing positions, as before the Award, it has no obliga- 
tion to permit those men to work in discontinued positions 
on particular days when there are no temporary vacancies 
in existing positions for them to fill. (See Answer on 
December 12, 1965, by Board No. 282 to BRT Question No. 
39, pp. 17-18, infra). 

As shown by the parties’ affidavits, the facts which gave 
rise to the dispute are as follows: 


Before the Award by Arbitration Board No. 282, the 
Terminal maintained six extra ‘‘boards’’, one in each of 
six districts, comprised of yardmen or switchmen who 
lacked sufficient seniority to hold regular positions and 
who were used primarily to fill temporary vacancies in 
regular yard crews as such vacancies arose.? Under agree- 
ments between the carrier and the BRT, men assigned to the 
extra boards, ordinarily referred to as ‘‘extra men”’, were 
used to fill such vacancies according to their seniority. 
Consequently, on any given day, the more junior extra men 
would receive work only if there were a sufficient number 
of temporary vacancies available so that vacancies were 
left for them to fill after the more senior men had been 
assigned. As a result, the more junior extra men some- 
times went without work on a given day and without five 
days of work in a particular week. As the Terminal’s 


2 Both before and since the Award such men have also been used in so- 
called “extra crews”, as pointed out in the Brotherhood’s brief. (Br. 5, 6.) 
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agreements with the Brotherhood did not guarantee that 
extra men would receive any given amount of work, or 
for that matter any work at all, extra men were paid only 
for the work they actually performed. (J.A. 64-65.) 

Men assigned to the extra boards were permitted to work 
more than five shifts during a given work week (Monday 
through Friday) or a second shift in a 24-hour period 
only when the extra board to which they were assigned was 
“‘exhausted’’—i.e., only when all men on the board had 
received work—and then only under certain circumstances. 
When temporary vacancies arose which could not be filled 
by extra men at straight-time rates of pay, because the 
extra board was exhausted, men holding regular assign- 
ments, in order of their seniority, had the right to fill such 
vacancies on their days off, if they desired to do so. Extra 
men who had already worked five days during the work week 
were used to fill such vacancies only when there were no 
available regular men who desired to fill such vacancies 
on their days off. Regular and extra men who thus were 
used to fill temporary vacancies when the extra boards were 
exhausted were entitled to be paid time-and-one-half for 
working more than five shifts during a given work week 
or more than one shift in a particular 24hour period. 
(J.A. 65.) 

The number of men assigned to extra service was and 
always had been a matter within the discretion of the Ter- 
minal’s management. That is, there were no rules, estab- 
lished by agreement with the Brotherhood or in any other 
manner, which provided any minimum or maximum number 
of men who might be employed and assigned to the Termi- 
nal’s extra boards or which in any way limited manage- 
ment’s discretion to determine the size of those boards. 
As a practical matter, the number of men employed and 
assigned to extra service was determined by management 
primarily with reference to the number of shifts for which 
time-and-one-half had to be paid by reason of the exhaus- 


6 


tion of the extra boards. The employees and their rep- 
resentatives had no interest in limiting the right of 
management to hire as many men as possible to assign to 
extra service, because the extra boards were seniority 
boards and accordingly the hiring of additional men would 
not significantly affect the work opportunities of men al- 
ready in extra service.® At the same time it was to the 
earrier’s interest, and the carrier was free, to maintain 
on the extra boards as many employees as it could hire 
in order to reduce to a minimum the number of shifts for 
which overtime would have to be paid. (J.A. 65-66.) 

On January 31, 1964, the Terminal served the Brother- 
hood with a written notice of changes in crew-consist rules 
which the Terminal proposed pursuant to Section III, Part 
A, of the Award by Arbitration Board No. 282. Negotia- 
tions with respect to the proposed changes failed to produce 
agreement, so the matter was submitted to a special board 
of adjustment for decision pursuant to Section III, Parts 
B and C, of the Arbitration Award. The special board 
issued its award on October 16, 1964. (J.-A. 68.) The 
award authorized the Terminal to reduce by one the number 
of men assigned to each of 104 crews, and denied the Termi- 
nal’s proposal that it be permitted to make certain other 
reductions in the consist of crews. (J.A. 24-45.) 

Thereafter, before implementing the special board award 
in the manner which the Brotherhood has attacked in this 
ease, described in detail below, the Terminal attempted to 
implement the award in a manner agreeable to the Brother- 
hood. Three separate oral agreements were reached with 
the Brotherhood’s General Chairman in this regard, only 
to be repudiated subsequently by the General Chairman. 
Consequently, in May 1965, the Terminal concluded that 
it would be best simply to implement the award in accord- 


2 In this respect, seniority boards like the Terminal’s are to be distin- 
guished from “first-in first-out” boards, on which men, having worked once, 
work again only after all other men on the board have received work. 
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ance with its own understanding of its rights and duties 
under Award 282. (J.A. 68-71, 174-178.) * 

Since that time, the Terminal has attempted to imple- 
ment the special board award in a fashion which is in 
accordance with its understanding of its rights and duties 
under the Arbitration Award and is fair and reason- 
able to its employees. It has permanently discontinued 
(‘‘blanked’’) a number of positions which are subject to 
discontinuance under the special board award by placing 
a number of ‘‘protected’’ employees on the extra boards. 
However, while it is in the Terminal’s interest, as it was 
before the Award, to avoid the payment of overtime rates 
of pay occasioned by the exhaustion of the extra boards 
by having as many employees as possible assigned to extra 
service, the Terminal nevertheless has attempted, in dis- 
continuing these ‘‘blankable’’ positions, to maintain the 
extra boards at levels which insure that ‘‘protected’’ em- 
ployees in extra service will receive reasonably stable 
employment and income. As a result of this policy, the 
Terminal, contrary to the assertion on page 8 of the 
Brotherhood’s brief, has not yet discontinued all 104 of 
the positions which it is authorized to discontinue by the 
special board award, and has continued to pay significant 
sums for overtime occasioned by the exhaustion of the 
extra boards. (J.A. 71-73.) 

The operation of the Terminal’s extra boards today 
does not differ in any material way from the operation of 
those boards before the Arbitration Board rendered its 
Award. As before the Award, men on the extra boards 
are used to fill temporary vacancies in all positions which 
are in existence—whether such positions are subject to 
discontinuance or not. As before the Award, extra men 
are not allowed to work in positions which have been dis- 
continued for one reason or another and therefore no 


*These agreements are described in detail in the Affidavit of J. W. 
Hammers, Jr., J.A. 69-71. 
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longer exist—including (since mid-April of 1965) positions 
which have been permanently discontinued pursuant to the 
Arbitration Award (ie., ‘‘blanked’’ positions). And, as 
before the Award, the Terminal’s extra men are paid only 
for the work they actually perform. (J.A. 67-68, 71-73.) 


On those facts, in the light of rulings by Arbitration 
Board No. 282 as to the meaning and application of its 
Award (see pp. 14-27, infra), the court below ruled from the 
bench as follows (J.A. 120-121): 


“It is claimed on behalf of the employees that on 
any day on which there is not sufficient work available 
for the protected employees who find themselves on 
the extra list, they must be used to fill the positions 
which the Special Boards ruled could be eliminated 
or abolished and which in fact were abolished and 
eliminated. 

‘‘While Board 282 has not expressly passed upon the 
question as to whether the men on the extra list are 
entitled to such assignments which carrier denies, and 
althongh the question is not as clear as counsel seem 
to argue, the Court is of the opinion that there is a 
necessary inference or implication from the various 
answers and interpretations that Board 282 has al- 
ready made, that these men are not entitled to be 
assigned to work in positions that have been abolished, 
but are entitled to be assigned to vacancies that may 
arise from day to day by reasons of absence for any 
reason of the men who are composing the actual crews 
that are being operated in yard service. 

‘* Accordingly, the Court will deny the motion with- 
out prejudice, however, to its renewal if the question 
is submitted to Board 282 and a different conclusion 
is reached by that Board.’’ 


On March 9, 1966, the court entered the order, embodying 
that ruling, from which the Brotherhood has appealed. 
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Statutes Involved 


This case involves Public Law 88-108, which is set forth 
in its entirety in Appendix A to this brief, and the Railway 
Labor Act, pertinent excerpts from which are set forth 
in Appendix B to this brief. 


Summary of Argument 


Rulings by Arbitration Board No. 282 under Section 7 
Third (c) of the Railway Labor Act, 45 U.S.C. §157 
Third (c), in response to BRT Questions Nos. 24 and 39 
and SUNA Question No. VIII, establish, contrary to the 
Brotherhood’s contentions in this case, that under the 
Arbitration Award a carrier may discontinue positions 
pursuant to a special board award rendered under Section 
III of the Award by placing junior ““protected’” employees 
on the extra boards to meet the needs of such boards, and 
that ‘‘protected’? employees who have thus been trans- 
ferred are not entitled to fill discontinued positions, whether 
or not they receive other work on a given day or five days 
of work in a particular week. That such was the intended 
meaning of the answers to BRT Questions Nos. 24 and 39 
and SUNA Question No. VIII is confirmed by the Arbitra- 
tion Board’s rulings as to the identical problem in con- 
nection with firemen. The validity of the Board’s answers 
to BRT Questions Nos. 24 and 39 and SUNA Question 
No. VIII is no longer open to challenge. Neither the BRT 
nor anyone else attempted to impeach those rulings within 
the time prescribed by Section 9 of the Railway Labor Act, 
45 U.S.C. §159. Therefore, those rulings have ‘‘become 
a part’? of the ‘‘original award’’ and are final and binding 
upon all parties to that Award. 45 U.S.C. §§ 157 Third 
(ce), 159. 

Even if the Arbitration Board’s answers to BRT Ques- 
tions Nos. 24 and 39 and SUNA Question No. VIII do not 
unambiguously dispose of the Brotherhood’s present con- 
tentions, as we believe they do, nevertheless the court 
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below could not grant the relief sought by the Brotherhood 
because it lacked jurisdiction to resolve the dispute between 
the parties as to the ‘‘meaning or application’’ of the Arbi- 
tration Award. Rather, such disputes must be decided by 
Arbitration Board No. 282. Brotherhood of Railroad Train- 
men v. Chicago, M., St. P. d P. R. Co., 120 U.S. App. D.C. 
295, 345 F.2d 985 (1965); accord, Brotherhood of Railroad 
Trainmen v. Certain Carriers, Etc., 121 U.S. App. D.C. 
230, 349 F.2d 207 (1965). 

The Brotherhood has asked this Court to instruct the 
court below to order the Terminal to pay to certain indi- 
vidual employees earnings allegedly lost as a result of 
the Terminal’s actions, and to ‘‘comply’’ with the Brother- 
hood’s disputed interpretation of the Award. While we 
believe the points already mentioned are dispositive of the 
appeal, there are further reasons why the relief sought by 
the Brotherhood cannot and should not be granted. 

The courts lack jurisdiction to entertain the claims on 
behalf of individual employees asserted by the Brother- 
hood. Rather, those claims must be prosecuted in the 
manner prescribed by the grievance procedure to which the 
parties have agreed and by Section 3 of the Railway Labor 
Act, 45 U.S.C. §153. ‘‘As a general rule in cases to which 
federal law applies, federal labor policy requires that indi- 
vidual employees wishing to assert contract grievances must 
attempt use of the contract grievance procedure agreed 
upon by employer and union as the mode of redress.’’ 
Republic Steel v. Maddoz, 379 U.S. 650, 652 (1965) (empha- 
sis in original). That ‘‘general rule’’ of ‘‘federal labor 
policy’’ is applicable to individual claims and grievances 
arising out of alleged violations of the Arbitration Award 
and of pre-existing rules not modified by the Award. If, 
contrary to that ‘‘general rule,’’ Congress had intended 
to impose the burden of deciding such individual claims on 
the courts or the Arbitration Board, it would have done 
so explicitly. Instead, it integrated the arbitration into 
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the ‘‘time-tested’’ provisions of the Railway Labor Act, 
under which an arbitration award effects a change in and 
becomes a part of the parties’ agreements. Thus, indi- 
vidual employees’ claims and grievances arising from al- 
leged violations of the Award are disputes of the kind 
which are subject to the ‘‘minor’’ dispute provisions of 
the Railway Labor Act—‘‘disputes between an employee 
or group of employees and a carrier... growing out of 
grievances or out of the interpretation or application of 
agreements concerning rates of pay, rules, or working 
conditions,’ 45 U.S.C. §153 First (i)—and accordingly must 
‘‘be handled in the usual manner up to and including the 
chief operating officer of the carrier designated to handle 
such disputes,’’ and then must be appealed either to the 
National Railroad Adjustment Board or to a system, group 
or regional board of adjustment. 45 U.S.C. §153 First (1), 
Second. 

The Brotherhood also seeks an injunction requiring 
the Terminal to ‘‘comply’’ with the Brotherhood’s interpre- 
tation of the Arbitration Award. However, the Brother- 
hood failed below to show any need for injunctive relief. 
There is no reason to believe that the Terminal will not 
comply with any adverse ruling as to its interpretation of 
the Award, and the Brotherhood made no showing that 
either the Brotherhood or the employees it represents will 
be irreparably injured pending a determination as to the 
merits. In such circumstances, injunctive relief should not 
be granted. 


Argument 


The Brotherhood would have this Court reverse the 
order of the District Court and remand the cause ‘‘with 
instructions to grant the relief sought by Appellant’s Mo- 
tion for Supplemental Relief.”” (Br. 45.) That motion 
sought an order requiring the Terminal to ‘‘comply”’ with 
the Award by Arbitration Board No, 282 by requiring that 
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carrier ‘*to permit its employees who have the status of 
‘protected employee’ to work in a position which the 
Terminal was authorized to discontinue’? by the parties’ 
special board award, ‘‘on those days when other employ- 
ment for which such employee is qualified is not available 
to him in his seniority district,’’ and also to pay to ‘‘pro- 
tected employees”’ the ‘‘amount of money which each such 
employee would have earned if the Terminal had permitted 
him [to] work in such positions on days when other em- 
ployment for which he was qualified was not available in 
his seniority district.’ (JA. 20.) In support of its appli- 
cation for such an order, the Brotherhood alleged that 
“commencing in May of 1965”’ the Terminal discontinued 
certain positions pursuant to the special board award and 
‘‘refused to permit employees having the status of ‘pro- 
tected employee’ to work on any of those [discontinued] 
jobs although there was no other employment for which 
such employee was qualified available to him in his seniority 
district.” (J.A. 22.) To support that allegation, the 
Brotherhood filed an affidavit by the Brotherhood’s General 
Chairman on the property, in which the Chairman stated 
that in each of the Terminal’s six districts, the Terminal 
had ‘‘manned crews in said District in accordance with 
the purported award of such Special Board of Adjust- 
ment and refused to permit’’ certain named employees, 
who had been transferred to the Terminal’s extra boards 
(J.A. 68-72), ‘‘and possibly others, to work although they 
were ‘protected employees’ of the Terminal . . . and were 
able and desirous of working on any one of the aforesaid 
crews....’’ (J.A. 46-59.) And, finally, the Brotherhood 
filed a further affidavit by the General Chairman in which 
he stated that the claims of the ‘‘individual employees 
on whose behalf the foregoing motion is made are for the 
amount of money which each such employee would have 
earned on that number of days, less than five days per 
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calendar week, if such protected employee had been per- 
mitted to work.’’ (J.A. 61-62.)° 

In short, the Brotherhood claims that under the Arbitra- 
tion Award, on any given day when there are no available 
assignments of the kind in which extra men ordinarily are 
used, in any given week in which such men do not receive 
five days of work, the Terminal’s ‘‘protected’’ extra em- 
ployees must be permitted to work in positions which the 
Terminal has discontinued or ‘‘blanked.’? We show in 
this brief, however, (1) that under the Award, as it has 
been interpreted by the Arbitration Board, the Terminal’s 
extra employees are not entitled to work in discontinued 
positions, even if (as was equally true of extra men before 
the Award) they sometimes go without work on a given 
day or receive less than five days of work in a particular 
week; and (2) that if there is any uncertainty as to the 
requirements of the Award in that regard—we think there 
is none—that uncertainty must be resolved by the Arbitra- 
tion Board, not by the courts; under Section 7 Third (c) 
of the Railway Labor Act, 45 U.S.C. §157 Third (c), the 
Arbitration Board is the tribunal which has jurisdiction 
to construe the Award. Further, while we think the points 
just mentioned are dispositive of the case, we show, in 
addition, (3) that the District Court lacked jurisdiction to 
entertain the claims for alleged loss of earnings asserted 
by the Brotherhood on behalf of individual employees, be- 
cause such claims must be prosecuted in the manner pre- 
scribed by the parties’ claim procedure and by Section 3 
of the Railway Labor Act, 45 U.S.C. §153, under which 
such claims are within the exclusive jurisdiction of the 
National Railroad Adjustment Board or local adjustment 
boards established by the parties; and (4) that the injune- 
tive relief which the Brotherhood has asked this Court to 


3 The Terminal’s counter-affidavit demonstrated that a number of the 
employees named in the Brotherhood’s affidavits worked on days on which 
they were alleged not to have worked, and worked five days in weeks in 
which they were alleged not to have worked five days. (J.A. 73-76.) 
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order the District Court to grant should not be granted be- 
cause the Brotherhood has failed to show any need for in- 
junctive relief. 


IL Under the Arbitration Award, ‘‘Protected’’ Employees 
Assigned to the Terminal’s Extra Boards Are Not 
Entitled to Work in Discontinued Positions. 

As we read its brief, the Brotherhood attacks both the 
Terminal’s action in discontinuing certain positions pur- 
suant to the parties’ special board award by placing junior 
‘“*protected’’ employees on its extra boards, and its failure 
to permit the transferred employees to work in the dis- 
continued positions on certain days. In support of its 
claims in that regard, the Brotherhood relies on the pro- 
vision in Section II, Part D-2, of the Award to the effect 
that a ‘‘protected’’ employee ‘‘shall retain his rights 
to... road and yard service assignments . . . for which 
he is qualified, as provided by rules in effect on the day 
preceding the day this Award becomes effective, . . . pro- 
vided, that no such ‘protected employee’ shall have any 
right to jobs or positions that the carrier may discontinue 
pursuant to the provisions of this Award if other employ- 
ment in any such classes of service, for which such employee 
is qualified, is available to him in his seniority district.”’ 
(J-A. 18-19.) However, the rulings as to the interpretation 
of that provision by Arbitration Board No. 282, in response 
to questions as to the rights of ‘‘protected’’ employees, 
are flatly opposed to the Brotherhood’s claims. They 
demonstrate, beyond argument we submit, that the Terminal 
was entitled to discontinue the positions in question, pur- 
suant to the special board award, by placing ‘‘protected’’ 
employees on its extra boards, and that ‘‘protected’’ extra 
employees who have thus been transferred are not entitled 
to work in discontinued positions on days when there is no 
work available for them of the kind which extra men ordi- 
narily perform—+z.e., on days when there are no available 
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temporary vacancies (vacancies caused by the temporary 
absence of the employees regularly assigned to the jobs) in 
positions which are still in existence. 

On September 16, 1964, before the date of the special 
board award involved in this case, Arbitration Board No. 
282 ruled, in response to BRT Question No. 24, that carriers 
may abolish positions pursuant to special board awards 
by placing ‘protected’? employees on the carriers’ extra 
boards. In Question No. 24, the Brotherhood asked the 
Board whether the Award permits a carrier ‘‘to immedi- 
ately reduce the size of the specified crews’’ pursuant to a 
special board award ‘‘by forcing ‘protected employees’ to 
the extra boards, where these ‘protected employees’ are de- 
prived of all opportunity to work except to cover extra 
service and where they receive no compensation on any 
day when work is not provided for them by the carrier.’’ 
(J.A. 125.) The Board’s answer was that a ‘carrier is 
permitted to make reductions in crew sizes pursuant to 
awards from special boards under Section III by placing 
‘protected employees’ on the extra board to meet the needs 
of the board, provided that such reduction does not in- 
crease the size of the extra board above that established 
by rule, practice, or agreement.”” (J.A. 125.) ° The Board 


®BRT Question No. 24 and the answer thereto by Arbitration Board 
No. 282, in full, are as follows (J.A. 125): 

“BRT Question No. 24: Under Section III, Part D(1) and D(2), 
carriers which have received awards from special boards under Section 
III, permitting them to make certain reductions in crew consist on 
particular crews pursuant to this Board’s Award, are taking the 
position that the Award permits them to immediately reduce the size 
of the specified crews by forcing ‘protected employees’ to the extra 
boards, where these ‘protected employees’ are deprived of all oppor- 
tunity to work except to cover extra service and where they receive 
no compensation on any day when work is not provided for them by 
the carrier. 

“(a) Is the carrier permitted to make these reductions in crew 
size by forcing ‘protected employees’ otherwise entitled to regular em- 
ployment to revert to the extra boards? 

“(b) If the Board’s answer to Part (a) is affirmative, then what 
‘protection’ did the Board intend to provide for ‘protected employees’ 
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reaffirmed that ruling on May 6, 1965, in answer to SUNA 
Question No. VILL? and again on December 12, 1965, in 
answer to BRT Question No. 39. 

On September 16, 1964, Arbitration Board No. 282 also 
ruled, in answer to BRT Question No. 26(a), that on a 
given day when a ‘“‘protected’’ employee assigned to an 
extra board ‘‘would otherwise lose out on employment,”’ 
the employee must be allowed to fill a temporary vacancy 
in a ‘*blankable”’ position which has not yet been discon- 


against loss of employment or earnings due to the application of the 
Board's Award? 

“4mswer: The carrier is permitted to make reductions in crew 
sizes pursuant to awards trom special boards under Section III by 
placing “protected employees’ on the extra board to meet the needs of 
the board, provided that such reduction does not increase the size of 
the extra board above that established by rule, practice, or agreement. 
it is provided further that in the event of a subsequent decrease in the 
extra board because of a loss of business, men previously transferred 
to the extra board as a result of blanking of jobs shall be returned to 
regular assignments before any ‘protected employee’ on the extra 
board is laid off.” 

7SUNA Question No. VIII and the answer thereto by Arbitration 
Board No. 252, in pertinent part, are as follows (J.A. 134-135): 
“S.UNA. Question No. VIII: 


“2. May the Rock Island RR exclude a protected employee (who 
has been furloughed account of crew consist being reduced under the 
procedures of Award of Board 7US2 at the terminal where working) 
of protection under Part D—tor failure to exercise seniority in 
another terminal on his seniority district when the only positions 
available are positions held by non protected employees on an extra 
board and such extra board employment will not provide five (5) days 
per week employment and/or will not provide the minimum employ- 
ment required in accordance with rules and practices on the property. 

“Answer: The carrier’s right to make reductions in crew sizes 
pursuant to awards from Special Boards under Section III of the 
Award by placing ‘protected employees’ on the extra board to meet the 
needs of the board was confirmed by the Board’s answer to B.R.T. 
Question No. 24 with the proviso that such reduction should not 
inerease the size of the extra board above that established by rule, 
practice, or agreement. The local agreements themselves and the 
application of such agreements in regulating the size of extra boards 
may not be interpreted by this Board... .” 

5 BRT Question No. 39 and the answer thereto by Arbitration Board No. 
282 are set forth in full at pp. 17-18, mfra. 
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tinued—i.e., a vacancy resulting from the temporary ab- 
sence of the employee regularly assigned to a position which 
is subject to discontinuance under a special board award 
but to which an employee still is regularly assigned by 
the carrier. (J.A. 123-124.) * However, on December 12, 
1965, Arbitration Board No. 282 ruled in answer to BRT 
Question No. 39 (as it had previously in connection with 
firemen, see pp. 20-23, infra) that a ‘‘protected’’ employee 
assigned to an extra board has no similar right to work in 
a ‘‘blankable’’ position which the carrier has discontinued, 
or ‘‘blanked’’—i.e., in a position subject to discontinuance 
to which the carrier no longer regularly assigns any em- 
ployee. In Question No. 39, the Brotherhood put the iden- 
tical contention it makes in this case to Arbitration Board 
No. 282, as follows (J.A. 146-147) : 


“BRT. Question No. 39: The Atlantic Coast Line 
Railroad, in making effective an award of a special 
board under Arbitration Board 282’s Award, which 
granted permission to make certain crew consist re- 
ductions pursuant to the terms of the Award, immedi- 
ately removed regular ‘protected’ men from blankable 
positions and reverted them to the extra boards and 


* BRT Question 26 and the answer thereto by Arbitration Board No. 
282, in pertinent part, are as follows (J.A. 123-124): 

“BRT Question No. 26: We have been asked to clarify what we 
feel to be erroneous handling by carriers on certain railroads of the 
application of Section III, Part D of this Board's Award, as exempli- 
fied by the following situation: 

“Yardman Jones, a ‘protected’ employee, is regularly assigned to 
yard crew ‘A’, which crew a special board decided could be operated 
with a reduced crew consist pursuant to this Board’s award. Yard- 
man Smith, also a ‘protected’ employee, has insufficient seniority to 
hold regular employment and is assigned to the extra board. . . . 

“(a) Yardman Jones lays off crew ‘A’ for one day. Smith is 
available for service. Must the carrier fill Jones’ vacancy on crew 
‘A’ with an available ‘protected’ yardman from the extra board? 

“Answer: (a) Smith must be used to fill the Jones’ vacancy on 
crew ‘A’ if Smith would otherwise lose out on employment on that 


day. 
“ » 
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thereafter refused to fill these blankable positions with 
‘protected employees’ or to pay them for their losses 
when this handling caused them to lose out on em- 
ployment on a calendar day, or in any manner afford 
them the protection contemplated by Section III, part 
D. Is our understanding correct that this carrier is 
in violation of the Award in the above-described han- 
dling, in the light of this Board’s answer to BRT 
Question No. 26? 


The Board’s answer was that (JA. 147): 


‘Answer: This question is covered by the Board’s 
answer to BRT Question No. 24. The answer to BRT 
Question 26(a) involved the filling of a vacancy on a 
‘blankable’ assignment, whereas the present question 
involves positions which have been blanked.”’ 


That ruling flatly rejected the contentions advanced by 
the Brotherhood in this case. It established that the 
question whether ‘‘protected’’ extra employees are entitled 
to work in ‘‘blanked’’ assignments on days when they 
otherwise would go without work is not governed by the 
previous answer to BRT Question No. 26(a), which estab- 
lished that such employees are entitled to work in temporary 
vacancies in ‘‘blankable’’ positions which have not been 
‘‘blanked’’ on days when they ‘‘would otherwise lose out 
on employment’’. (J.A. 124.) Rather, the claim is governed 
by the Board’s answer to BRT Question No. 24, which 
established that a carrier may abolish positions pursuant 
to a special board award by placing ‘‘protected’’ employees 
on the extra boards, where, as the BRT stated the problem 
in Question No. 24, ‘‘these ‘protected employees’ are de- 
prived of all opportunity to work except to cover extra 
service and where they receive no compensation on any 
day when work is not provided for them by the carrier.”’ 
(J.A. 125.) 
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The same issue previously had arisen in connection 
with provisions as to firemen in the Arbitration Award. 
If the Board’s method of answering BRT Question No. 39 
leaves any room for doubt as to the Board’s intended 
meaning, that doubt is set to rest by the fashion in which 
the Board answered the firemen’s questions. 

In language similar to the provision in Section III, D-2, 
of the Award, on which the Brotherhood relies in this case, 
Section II, D-2, provides that certain protected firemen 
(so-called ‘‘C-6”’ and ‘‘C-7”’ firemen) ‘shall have the right 
to work their turn as firemen . . . on locomotives of the 
type to which firemen . . . were assigned and in a class 
of service calling for the service of a fireman... prior 
to the effective date of this Award; provided, that such 
firemen . . . shall have no right to jobs that the carrier may 
discontinue pursuant to the provisions of this Award if 
other employment in any class of engine service, for which 
they are qualified, is available to them in their respective 
seniority districts.” (J.A. 12.) 

On September 16, 1964, Arbitration Board No. 282 ruled, 
as it did the same day with respect to “‘protected’’ road 
and yard service employees in its answer to BRT Question 


10 The provisions as to firemen in the Award continue with an express 
provision that firemen’s “[e]xtra lists shall be adjusted . . . pursuant to 
the provisions of rules in effect as of the day before the day this Award 
becomes effective, as modified by ... this Award: provided, that the 
carrier shall not be required to use [C-6 and C-7] firemen... , other than 
in [non-blankable] crews ..., if the services of such employees are 
required on the extra list to fill vacancies in crews or positions where 
firemen . .. must be used ...”; and that C-6 and C-7 firemen, “when 
assigned to the extra lists . . ., shall not be called to fill vacancies in [blank- 
able firemen’s assignments] . . . if and when their services are required to 
fill temporary vacancies” in non-blankable firemen’s assignments. (Award, 
Section II, D-3, D-4, J.A. 12-13.) While the protective provisions as 
to road and yard service employees in Section III of the Award do not 
similarly continue with express provisions as to extra lists, the carriers’ 
right to assign “protected” road and yard service employees to extra 
service in accordance with the rules governing extra boards in existence 
prior to the Award is implicit in the provisions of Section IIT. D-2, of 
the Award, as the Board's subsequent rulings as to the meaning of Section 
III, D-2, discussed above, demonstrate. 
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No. 24, that carriers subject to the Award might abolish— 
**blank”*—‘‘blankable”’ firemen’s assignments by transfer- 
ring junior C-6 and C-7 firemen to the extra boards. In 
answer to BLF&E Question No. 74(a)—whether carriers 
‘are allowed to ‘blank’ regular assignments on a seniority 
district to the extent that C-6 and C-7 . .. firemen are forced 
to the extra board . .. and thereby deprived of a regular 
job on which they would otherwise be working under the 
schedule rules and in accordance with their seniority’’— 
the Board ruled that ‘‘[i]f additional extra men are needed 
on the extra board, the carrier may require C-6 or C-7 
men, beginning with the most junior man, to relinquish 
blankable assignments and thereupon be placed on the extra 
board.”” (J-A. 127-128.) 

That same day, the Board also ruled, as it did in sub- 
stance with respect to ‘‘protected”’ road and yard service 
employees in answer to BRT Question No. 26(a), that C-6 
and C-7 firemen assigned to the carriers’ extra boards must 
be used to fill ‘‘vacancies’’ in ‘‘blankable’’ firemen’s assign- 
ments on any given day when otherwise they would go 
without work. In answer to BLF&E Question No. 60(b)— 
whether a carrier may ‘‘refuse to call a . . . fireman from 
the extra list to cover a vacancy on a yard assignment, 
using an engine equipped with a deadman control [t.e., a 
blankable yard assignment], when said . . . firemen are 
available and may lose one or more day’s work through 
carriers’ operation of such assignments without a... 
fireman’’—the Board ruled that the ‘‘carrier may not refuse 
to call a C-6 or C-7 fireman... to fill a vacancy on a 
plankable yard assignment . . . if the refusal to so call 
would result in the C-6 or C-7 fireman .. . losing a day or 
more of work.”’ (J.A. 127.) 

However, that same day, the Board was faced ‘for the 
first time with the question—later presented with respect 
to ‘‘protected’’ road and yard service employees by BRT 
Question No. 39—whether ‘‘blanked’”’ (abolished) assign- 
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ments, like ‘‘blankable’’ assignments which have not yet 
been ‘‘blanked’’, must be filled by protected extra employees 
on days when there are no vacancies in other positions for 
such men to fill. In BLF&E Question No. 76, the BLF&E 
asked the Board whether it was ‘‘the intent of the Award 
to allow a carrier to operate a ‘blanked’ or ‘blankable’ 
assignment without a... fireman, when . . . firemen are 
available on the extra board and may lose one or more 
day’s work if not called to perform service.”” The Board 
replied, in a fashion similar to its later answer to BRT 
Question No. 39, that ‘‘[t]he principle expressed in the 
Board’s answer to B.L.F. & E. Question No. 60(b) is 
applicable and controlling.”? (J.A. 128.) 

Because the Board’s answer to BLF&E Question No. 
60(b) had been phrased in terms of ‘‘vacancies”’ and there 
can be no ‘‘vacancies’’ in assignments which have been 
‘‘blanked’’? and accordingly no longer exist, the carriers 
understood the Board’s answer—that the ‘‘principle ex- 
pressed in the Board’s answer to B.L.F. & E. Question 
No. 60(b) is applicable and controlling’-—to mean that 
a carrier must call C-6 and C-7 firemen to fill vacancies in 
‘‘blankable’’ assignments which have not been ‘‘blanked’’ 
on days when otherwise the firemen would receive no work, 
but need not permit such firemen to work in assignments 
which have been ‘‘blanked,’’ whether or not they receive 
work on a particular day. Whether the carriers were right 
in that regard was a question which later was put squarely 
to the Board by two questions relating to the Southern 
Pacific Company—Southern Pacific Question No. 1(e) and 
BLF&E Question No. 2. 

In Southern Pacific Question No. 1(e), that carrier asked 
the Board (J.A. 136): 


“‘Southern Pacific Question 1(e): It is the carrier’s 
understanding that a blankable fireman (helper) posi- 
tion which has been blanked by a carrier may remain 
blanked and need not be made available to a C-6 or C-7 


fireman (helper) assigned to the extra list or extra 
board. Is the carrier’s understanding correct?’’ 


Similarly, in BLF&E Question No. 2 the BLF&E asked 
the Board (JA. 136): 

“BLF. & E. Question 2: The Brotherhood takes 
the position that the award does not authorize the 
carrier to operate a position, which it has declared 
‘blanked’, without a fireman (helper) when one is avail- 
able on the extra list, if the failure to do so will cause 
a fireman (helper) on the extra list to lose a day or 
more of work. Is the Brotherhood’s position correct?’ 


On May 6, 1965, the Board answered those two questions 
together, stating that ‘‘[t]hese questions are covered by 
the Board's answers to B.L.F. & E. Questions 60(b) and 
76.” (J.A. 136.) Then on June 30, 1965, at the request 
of the BLF&E, the Board clarified that answer, ruling 
unambiguously that while protected employees on the extra 


boards must be used in vacancies in ‘‘blankable’’ positions 
which have not been ‘‘blanked’’ on days when there are 
no available vacancies for them to fill in positions which 
cannot be ‘‘blanked,’’ such employees need not be per- 
mitted to work in ‘‘blankable’’ positions which have been 
‘‘blanked’’, whether or not the employees go without other 
work on a particular day (J.A. 138): 


“‘In response to the request of the BLF&E, the 
Board clarifies its answer to Southern Pacific Question 
1(e) and BLF&E Question 2, as follows: 


‘«These questions are covered by the Board’s answers 
to BLF&E Questions 60(b) and 76. The principle 
expressed in the Board’s answer to Question 60(b) 
is that if there is a vacancy on a ‘blankable’ assignment, 
a C-6 or C-7 fireman-helper must be called to fill that 
vacancy if he would otherwise lose a day or more of 
work. As the Board stated in answering Southern 
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Pacific Question 1(c), a position that has been ‘blanked’ 
has been discontinued or abolished. Hence there can- 
not be a vacancy on a ‘blanked’ assignment. Applica- 
tion of the principle of 60(b) to Question 76 means 
that the carrier may not operate a ‘plankable’ assign- 
ment without a fireman-helper when C-6 or C-7 firemen- 
helpers are available on the extra board and may lose 
one or more days of work if not called to perform 
service, but may operate a‘ blanked’ assignment under 
these circumstances.’” (Emphasis in original.) * 


11 To insure against abuse of the right to assign C-6 and C-7 firemen to 
extra service, Arbitration Board No. 282 continued in its clarification of 
its answer to Southern Pacific Question No. 1(e) and BLF&E Question 
No. 2, as follows (J.A. 138-139) : 


“It is contemplated by the Board, however, that in determining 
whether to blank a job or reestablish a blanked job, the carrier shall 
be governed by the principle that men on the extra board shall] have 
work opportunity reasonably comparable to that afforded men on 
the extra board prior to the Award. 

“Nothing in the Board’s ‘Award nor in any interpretations igsned 
thereunder, including the Board’s answers to BLF&E Questions 60(b) 
and 76, was intended to work an undue forfeiture upon C-6 or C-7 
firemen-helpers on extra boards. Similarly, it was never contemplated 
that any carrier should be allowed to compel a C-6 or C-7 fireman- 
helper to transfer to an extra board when the predictable result would 
be to impose upon him an undue forfeiture. The question of what 
constitutes an undue forfeiture must be determined by the facts of 
the specific case.” 


The Brotherhood asserts (Br. 43-44) that the “predictable” result of the 
Terminal’s actions in this case was “to impose an undue forfeiture” upon 
“protected” employees transferred to the Terminal’s extra boards. How- 
ever, as we note in the text (p. 24-25, infra), the Terminal’s operation 
of its extra boards today does not differ in any material way from the 
operation of those boards prior to the Arbitration Award, and the Ter- 
minal’s policy has been to maintain the extra boards at levels which insure 
that “protected” employees on those boards will receive reasonably stable 
employment and income. In consequence, the Terminal has not yet dis- 
continued all the positions which are subject to discontinuance under the 
parties’ special board award and has continued to pay substantial sums 
for overtime occasioned by the exhaustion of the extra boards. Accord- 
ingly, it cannot fairly be claimed that the Terminal has “imposed” any- 
thing remotely resembling “an undue forfeiture” on its “protected” 
employees. Moreover, just what constitutes “an undue forfeiture” for the 
purposes of that language in the Board’s clarification of its answer to 
Southern Pacific Question No. 1(e) and BLF&E Question No. 2isa 
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Thus, when Arbitration Board No. 282 ruled in its later 
answer to BRT Question No. 39 that its answer to BRT 
Question No. 26(a) was inapplicable because ‘‘[t]he answer 
to BRT Question 26(a) involved the filling of a vacancy on 
a ‘blankable’ assignment, whereas the present question 
involves positions which have been blanked,’’ its meaning 
was perfectly clear. It had previously ruled that its answer 
to BLF&E Question No. 60(b), which established the right 
of C-6 and C-7 firemen to work in vacancies in ‘‘blankable’’ 
assignments when they otherwise would go without work, 
is inapplicable to ‘‘blanked’’ assignments. So too, the 
answer to BRT Question No. 26(a), which established the 
right of ‘‘protected’’ road and yard service employees to 
work in vacancies in ‘‘blankable’’ assignments when they 
otherwise would go without work, is inapplicable to 
‘‘blanked’’ assignments. Rather, the rights of protected 
extra employees are subject to the carriers’ right to abolish 
positions pursuant to the Award, confirmed by the Board’s 
answers to BLF&E Question No. 74(a), as regards firemen, 
and BRT Question No. 24, as regards road and yard service 
employees. 

To be sure, in its answer to BRT Question No. 24, the 
Arbitration Board ruled that the carrier’s right to abolish 
positions by placing men on the extra boards ‘‘to meet 
the needs of the board’”’ is subject to the limitation that the 
reduction may ‘‘not increase the size of the extra board 
above that established by rule, practice, or agreement.’’ 
Similarly, in the clarification of its answer to Southern 
Pacific Question No. 1(e) and BLF&E Question No. 2, 
the Board stated that ‘‘[i]t is contemplated ... that in 
determining whether to blank a job or reestablish a blanked 
job, the carrier shall be governed by the principle that 
men on the extra board shall have work opportunity reason- 
question which “must be determined by the facts of the specific case,” 
either by the Arbitration Board itself under Section 7 Third (c) of the 


Railway Labor Act, or by an adjustment board under Section 3 First (i) 
or Section 3 Second of the Act. See pp. 27-28, 29-36, infra. 
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ably comparable to that afforded men on the extra board 
prior to the Award.” See p. 15, n. 6, and p. 23, n. 11, 
supra. But the Terminal has complied with those limita- 
tions. As stated above, the Terminal’s operation of its 
extra boards does not differ in any material way from 
its operation of those boards before the Award was ren- 
dered. (J.A. 64-68, 71-73.) Further, the Terminal has 
transferred only a sufficient number of men to the extra 
boards to meet the needs of the boards and those men have 
been given ‘‘work opportunity reasonably comparable to 
that afforded men on the extra board prior to the Award.” 
It has been the Terminal’s policy, in discontinuing blankable 
positions, to maintain the extra boards at levels which 
insure that ‘‘protected’’ employees on those boards will 
receive reasonably stable employment and income. As a 
result, the Terminal has not yet discontinued all positions 
which are subject to discontinuance, and continues to pay 
substantial sums for overtime occasioned by the exhaustion 
of the extra boards. (J-A. 71-73.) Indeed, the Brother- 
hood’s affidavits made no suggestion to the contrary. (See 
J.A. 46-62.) And in any event, if the Brotherhood has 
any claims to the contrary, those claims should be addressed 
not to the courts but instead to, the Arbitration Board under 
Section 7 Third (c) of the Railway Labor Act or to the 
National Railroad Adjustment Board or to the parties’ 
system board of adjustment under Section 3 of the Act. 
See pp. 27-28, 29-36, infra. 

In short, the Arbitration Board’s answers to BRT 
Questions Nos. 24 and 39 and to SUNA Question No. VIII 
establish—conclusively, in our view—that the Terminal was 
entitled to discontinue positions as it did and that the 
‘protected’? employees who were transferred to the Termi- 
nal’s extra boards as a result are not entitled to fill those 
‘blanked’? positions on certain days as claimed by the 
Brotherhood. Although the Brotherhood obliquely attacks 
the validity of the Board’s answers to those questions 
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(Br. 35-34),“ the validity of those rulings is no longer 
open to challenge. Section 4 of the Joint Resolution of the 
Congress which established Arbitration Board No. 282, P.L. 
$8108, T7 Stat. 152, provided that, to the extent not in- 
consistent with the Joint Resolution, the arbitration ‘‘shall 
be conducted pursuant to sections 7 and 8 of the Railway 
Labor Act,’ and ‘‘the board’s award shall be made and 
filed as provided in said sections and shall be subject to 
section 9 of said act."” Section 7 Third (c) of the Railway 
Labor Act, 45 U.S.C. §157 Third (c), provides for the re- 
convening of the Arbitration Board, upon the application 
of either party, ‘‘to pass upon any controversy over the 
meaning or application of their award,’’ and provides fur- 
ther that the rulings of the Board upon such questions shall 
be filed with the same court ‘‘as the original award and 
become a part thereof.’” See also, 45 U.S.C. §158(m). 
And, Section 9 of the Act, 45 U.S.C. §159, requires that 
petitions to impeach an award by the Board be filed within 
ten days after the Award is filed with the Court. Although 
the BRT member of Arbitration Board No. 282 dissented 


22 The Brotherhood claims that if the Arbitration Board’s ruling in 
answer to BRT Question No. 39 means what it obviously was intended to 
mean, the ruling “would be a new and different award and void on its 
face.” See Mid-Continent Airlines v. Brotherhood of Railway, Etc., 83 F. 
Sepp. 976 (W.D. Mo., 1949). (Br. 33.) That is not so. It cannot be 
contended that the language in Section III, D-2, of the original Award 
on whieh the Brotherhood bases its case—that “no .. . ‘protected em- 
ployee’ shall have any right to jobs or positions that the carrier may 
discontinue pursuant to the provisions of this Award if other employment 
in... [road and yard) service . . . is available to him in his seniority 
distriet”—unambiguonusly precludes the conclusion that assignment to extra 
service, where the employee is used to fill temporary vacancies in existing 
positions (as before the Award) and receives reasonably stable employment 
and ineome, is not “other employment” within the meaning of Part D-2. 
Accordingly, the Board’s answer to BRT Question No. 39, taken to mean 
what it was intended by the Board to mean, constitutes a “permissible 
interpretation” of the original Award and therefore is obviously valid. 
Order of Railroad Telegraph. v. New York Cent. R. Co., 181 F.2d 113, 
117 (2d Cir., 1950). Moreover, as stated in the text above, it is now too 
late for the Brotherhood to attack the validity of the Board’s answer to 
BRT Question No. 39. 
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from the Board’s answer to BRT Question No. 24 in Sep- 
tember 1964, neither the BRT nor anyone else attempted 
to impeach the rulings by the Board in response to BRT 
Questions Nos. 24 and 39 and SUNA Question No. Vill. 
Accordingly, those rulings have ‘‘become a part’’ of the 
‘original award,’’ Section 7 Third (c), 45 U.S.C. §157 
Third (c), and have become final and binding on all parties 
to that Award. 


Il. The Brotherhood’s Contentions as to the Application 
of the Award Should Be Addressed to the Arbitration 
Board, Not to the Courts. 


Even if the Arbitration Board’s answers to BRT Ques- 
tions Nos. 24 and 39 and SUNA Question No. VIII do not 
unambiguously dispose of the Brotherhood’s present con- 
tentions, as we believe they do, nevertheless the court below 
could not grant the relief sought by the Brotherhood because 
it lacked jurisdiction to resolve the dispute between the 
parties as to the requirements of Section III, Part D-2, 


of the Arbitration Award. The Brotherhood’s claim, 
premised upon a disputed interpretation of the Award, gives 
rise to a dispute between the parties as to the ‘“meaning 
or application’? of the Award by Arbitration Board No. 
282 which must be resolved before the Brotherhood can 
establish any right to any relief. As stated above, Section 
7 Third (c) of the Railway Labor Act provides that an 
arbitration board shall be reconvened ‘‘to pass upon any 
controversy over the meaning or application of their 
award,’’ and that the rulings of the board in such cases 
shall be filed with the same court ‘‘as the original award 
and become a part thereof.’’? 45 U.S.C. §157 Third (c). 
And Section 4 of the Joint Resolution which established 
Arbitration Board No. 282 provided that, to the extent 
not inconsistent with the Joint Resolution, the arbitration 
‘shall be conducted pursuant to sections 7 and 8 of the 
Railway Labor Act’’ and that ‘‘the board’s award shall 
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be made and filed as provided in said sections. ...’’ P.L. 
$8108, § 4. To be sure, a frivolous contention would not 
suffice to create a dispute which must be submitted to the 
Board under Section 7 Third (c). But in view of the 
rulings by Arbitration Board No. 282 in response to BRT 
Questions Nos. 24 and 39 and SUNA Question No. VIII, 
there is nothing frivolous about the Terminal’s contention 
that the Award does not require it to assign ‘‘protected’’ 
extra employees to ‘‘blanked’’ positions on days when 
there are no temporary vacancies in existing positions for 
such employees to fill. 

Accordingly, the Brotherhood should have addressed its 
disputed contentions as to the meaning of the Award, not 
to the court below and to this Court on appeal, but to 
Arbitration Board No. 282. This Court has held twice 
that such disputes as to the requirements of the Award 
must be resolved by the Board, and that an application for 
relief premised upon a disputed interpretation of the Award 
should be denied, as the court below denied the Brother- 
hood’s motion, ‘‘without prejudice to such further applica- 
tion to Board 282 as any party may choose to make.’’ 
Brotherhood of Railroad Trainmen v. Chicago, M., St. P.& 
P.R.Co.,120U.S. App. D. C. 295, 345 F.2d 985, 988 (1965) ; 
accord, Brotherhood of Railroad Trainmen v. Certain Car- 
riers, Etc., 121 U.S. App. D. C. 230, 349 F.2d 207 (1965).* 
This Court’s two previous rulings in that regard are dis- 
positive of this appeal. 

13 See also Western Air Lines, Inc. v. Labor Commissioner, 167 F.2d 566 
(9th Cir., 1948); New York, C. ¢ St. L. R. Co. v. Brotherhood of Loc. 
Pire. & Eng., 358 F.2d 464 (6th Cir, 1966); Brotherhood of Railroad 
Trainmen v. Missouri P. R. Co., 230 F. Supp. 197, 201-202 (E.D. Mo., 
1964) ; In re Certain Carriers, 229 F. Supp. 259, 260 (D.D.C., 1964) ; In re 


Certaim Carriers, 240 F. Supp. 290, 291 (D.D.C., 1965); In re Certain 
Carriers, 241 F. Supp. 1004, 1007 (D.D.C., 1965). 
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IIL The Relief Sought by the Brotherhood Can Not Be 
Granted Because the Courts Lack Jurisdiction to 
Entertain the Claims on Behalf of Individuals 
Asserted by the Brotherhood and Because the 
Brotherhood Has Failed to Show Any Need for 
Injunctive Relief. 

In its brief, the Brotherhood has asked this Court to 
instruct the court below ‘to grant the relief sought by 
Appellant’s Motion for Supplemental Relief.” (Br. 45.) 
In that motion, the Brotherhood sought an order which 
would have required the Terminal (1) to pay to certain 
employees earnings allegedly lost as a result of the Termi- 
nal’s allegedly wrongful conduct, and (2) to ‘‘comply”’ 
with the Brotherhood’s disputed interpretation of the 
Arbitration Award. (J.A.20.) Because the Brotherhood’s 
claim that the Terminal is violating the Award is premised 
on an interpretation of the Award which is, we submit, 
erroneous, and which in any event is disputed, we believe 
that this Court will have no occasion to reach the question 
whether the particular relief sought by the Brotherhood 
should or could be granted. However, in view of the 
Brotherhood’s request, we deem it advisable to note briefly 
the reasons why the courts cannot entertain the claims on 
behalf of individual employees asserted by the Brother- 
hood, and should not grant the injunctive relief which the 
Brotherhood seeks. 


A. The Claims on Behalf of Individual Employees As- 
serted By the Brotherhood Must Be Prosecuted in 
the Manner Prescribed by the Parties’ Claim Pro- 
cedure and Section 3 of the Railway Labor Act. 


In its moving papers, the Brotherhood listed individuals 
on whose behalf it asserted some 773 claims for earnings 
allegedly lost as a consequence of the Terminal’s allegedly 
wrongful conduct. (J.A. 20, 22-23, 46-59.) Of those claims, 
many were on behalf of men who worked on the days on 
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which the Brotherhood alleges they did not work, and many 
were on behalf of men who worked at least five days during 
weeks in which the Brotherhood alleges that they did not 
receive five days of work. (J.-A. 73-76.) Be that as it 
may, however, the court below lacked jurisdiction to enter- 
tain such claims on behalf of individual employees. 

The parties have established a claim procedure which 
provides an adequate and exclusive remedy, subject to 
appeal to the National Railroad Adjustment Board or to a 
system board of adjustment which the parties have estab- 
lished, for ‘‘all’’ such claims asserted by or on behalf of 
individual employees. (J. A. 76-79.) The parties’ col- 
lective bargaining contract provides that ‘ {a]ll claims 
for time * will be filed in writing by the employee involved 
or his authorized representative with the officer of the 
company designated to receive same,’’ within a stated 
period of time. (J.A.77.) If that officer denies the claim, 
it then may be appealed to higher carrier officers, and such 
appeals **must be filed within”’ stated periods of time. (J.-A. 
77.) An adverse decision ‘‘by the highest officer designated 
by the carrier to handle claims”’ is ‘‘final and binding unless 
within one year from the date of said officer’s decision such 
claim is disposed of on the property or proceedings for the 
final disposition of the claim are instituted by the employee 
or his duly authorized representative... .’’ (J.-A. 78.) 
“* Proceedings for the final disposition of the claim’’ may be 
instituted before the National Railroad Adjustment Board 
under Section 3 First (i) of the the Railway Labor Act, 


14 We note that any dispute between the parties as to the meaning or 
application of the term “claims for time” in the parties’ agreement is a 
dispute “growing out of . . . the interpretation or application of agree- 
ments” which must be resolved not in the courts, but by an adjustment 
board under Section 3 First (i) of the Railway Labor Act, 45 U.S.C. §153 
First (i), or, if the agreement was reached through mediation, by the 
Mediation Board under Section 5 Second of the Railway Labor Act, 45 
U.S.C. §155 Seeond. 
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which provides that ‘‘disputes between an employee or 
group of employees and a carrier or carriers growing out 
of grievances or out of the interpretation or application of 
agreements concerning rates of pay, rules, or working con- 
ditions, .. . shall be handled in the usual manner up to and 
including the chief operating officer of the carrier desig- 
nated to handle such disputes’’—i.e., in the manner pre- 
scribed by the parties’ contractually established grievance 
procedure—‘‘but, failing to reach an adjustment in this 
manner, the disputes may be referred by petition of ... 
either party to the appropriate division of the [National 
Railroad] Adjustment Board....’’ 45 U.S.C. §153 First 
(i). Or, alternatively, ‘‘proceedings for the final disposition 
of the claim’’ (J.A. 78) may by agreement of the parties be 
instituted before a system board of adjustment which the 
parties have established (J.A. 77) in accordance with Sec- 
tion 3 Second of the Act. 45 U.S.C. §153 Second. 

The Supreme Court has recently held that ‘‘[a]s a general 
rule in cases to which federal law applies, federal labor 
policy requires that individual employees wishing to assert 
contract grievances must attempt use of the contract griev- 
ance procedure agreed upon by employer and union as the 
mode of redress.’’ Republic Steel v. Maddox, 379 U.S. 650, 
652 (1965) (emphasis in original). The Court reversed a 
judgment awarding compensation to the plaintiff because 
he had.not pursued his remedy under the parties’ contrac- 
tually established claim and grievance procedure. See also 
Carey v. Carter, 120 U.S. App. D.C. 182, 344 F.2d 567 (1965). 

This ‘‘general rule’’ of ‘‘federal labor policy’’ is appli- 
cable to individual claims and grievances arising out of 
violations of the rules established by the Award by Arbitra- 
tion Board No. 282, and is even more clearly applicable to 
claims such as those asserted here—claims premised on the 
crew-consist rules established prior to the Award by the 
parties’ agreements, the continued applicability of which 
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the Brotherhood claims was not modified by the Award.” 
Nothing in P.L. 88-108, in its legislative history, or in the 
Award itself, purports to modify or abolish existing rules 
governing the handling of claims and grievances or to ex- 
clude claims and grievances involving an application of the 
Award from such rules. If the Congress had intended 
to impose upon the courts or upon Arbitration Board No. 
282 the tremendous burden of deciding such individual 
claims by employees of the many carriers subject to the 
Award, contrary to the general policy of federal labor law, 
it would have done so explicitly. It did not do so. 

On the contrary, the Congress integrated the arbitration 
into the Railway Labor Act. P.L. 88-108 was designed to 
insure a ‘‘complete and final disposition’’ of the disputes 
as to changes in the parties’ agreements concerning firemen 
and crew-consist, proposed in notices served in 1959 and 
1960 under Section 6 of the Railway Labor Act. Preamble, 
§3, P.L. 88-108; 45 U.S.C. §156. Section 4 of P.L. 88-108 
provided that to the extent possible ‘‘the arbitration shall 
be conducted pursuant to sections 7 and 8 of the Railway 
Labor Act, [and] the Board’s award shall be made and filed 
as provided in said sections and shall be subject to section 9 
of said Act.’’ Thus, as is stated in the Senate Report on the 
Joint Resolution, P.L. 88-108 ‘‘adopt[ed] the time-tested 
provisions of the Railway Labor Act’’ in effectuating the 
congressional purpose to insure a peaceful settlement of the 
work-rules dispute ‘‘by collective bargaining where pos- 
sible and by arbitration where bargaining has not suc- 
ceeded.’? S. Rept. No. 459, 88th Cong., 1st Sess., p. 3. 
Although the parties to the dispute had agreed in principle 


15 The Brotherhood’s claim is that when “other employment” is not 
available for protected employees, they are entitled to assignments “as 
provided by rules in effect on the day preceding the day” the Arbitration 
Award became effective and thereafter until the special award was im- 
plemented. (Br. 17.) That is, “[t]he ‘yard service assignments’ to 
which” the “protected” employees here involved allegedly were entitled 
“are those provided by ‘rules in effect’ on October 21, 1964.” (Br. 18.) 
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to arbitration of the fireman (helper) and crew-consist 
issues prior to the enactment of P.L. 88-108, they had 
‘‘been unable to agree upon the terms and procedures of 
an arbitration agreement,’’ * required by Section 7 First, 
45 U.S.C. 6157 First, of the Railway Labor Act. The Con- 
gress in effect thus supplanted the usual agreement to ar- 
bitrate. Brotherhood of Loc. Fire & Eng. v. Chicago, B.¢ 
Q. R. Co., supra, 225 F. Supp. at 18. 

Under ‘‘the time-tested provisions of the Railway Labor 
Act,’’ carriers and their employees are enjoined ‘‘to exert 
every reasonable effort to make and maintain agreements 
concerning rates of pay, rules, and working conditions, and 
to settle all disputes, whether arising out of the applica- 
tion of such agreements or otherwise, in order to avoid 
any interruption to commerce or to the operation of any 
carrier... .’’ 45 U.S.C. §152 First. When the dispute in- 
volves ‘‘an intended change in agreements affecting rates 
of pay, rules, or working conditions,”’ at least 30 days’ 
notice of the intended change must be given and a conference 
held thereon. 45 U.S.C. §156. Thereafter, such ‘‘major’’ 
disputes are subject to mediation by the National Mediation 
Board (45 U.S.C. §§155, 156), a proffer of arbitration (45 
U.S.C. §§155, 157, 158), and possible consideration by an 
emergency board (45 U.S.C. §160). See, generally, Elgin, 
J.&E. R. Co. v. Burley, 325 U.S. 711, 722-728 (1945). 

Those provisions of the Railway Labor Act respecting 
‘‘major’’ disputes, therefore, plainly contemplate that 
“Cagreements affecting rates of pay, rules, or working con- 
ditions”’ in the industry shall be arrived at either through 
voluntary settlement of disputes or by the award of an arbi- 
tration board pursuant to an agreement to arbitrate. When 
an arbitration award settles a dispute to which a Section 6 
notice gives rise, it effects a change in and its terms become 


16 Preamble, §3, P.L. 88-108; see also H. Rept. No. 713, 88th Cong., 
1st Sess, pp. 3, 9; S. Rept. No. 459, supra, at 3, 12-13. 
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a part of the existing agreements between the parties, as 
aid the Award, in terms, in this case.”* 

The ‘‘major’* dispute provisions of the Act provide pro- 
cedures whereby the parties to such a dispute—ie., the 
carrier or carriers and the union or unions—may obtain an 
interpretation as to the meaning or application of agree- 
ments reached through mediation (45 U.S.C. §155 Second) 
or arbitration (45 U.S.C. §157 Third (c)). Those provisions 
do not, however, make any provision for the adjustment of 
a claim on behalf of an individual employee that he has 
been deprived of some right to which he is entitled under the 
collective bargaining agreement, whether arrived at through 
a voluntary settlement or by means of arbitration. That 
matter is governed by the so-called ‘‘minor’’ dispute pro- 
visions of the Act, Section 3, 45 U.S.C. §153. As noted 
above, Section 3 First (i) provides that ‘‘disputes between 
an employee or group of employees and a carrier or carriers 
growing out of grievances or out of the interpretation or 
application of agreements concerning rates of pay, rules, or 
working conditions . .., shall be handled in the usual man- 
ner up to and including the chief operating officer of the car- 
rier designated to handle such disputes; but, failing to reach 
an adjustment in this manner, the disputes may be referred 
by petition of the parties or by either party to the appropri- 
ate division of the [National Railroad] Adjustment Board”’ 
or, under Section 3 Second, to a ‘‘system, group or re- 
gional’’ board of adjustment such as has been established 
by the Terminal and the Brotherhood. 

Since, as demonstrated above, the Award by Arbitration 


7 Seetion II-A(1) of the Award, for example, provides (J.A. 6) 
that: “All agreements, rules, regulations, interpretations, and practices, 
however established, with respect to the employment of firemen (helpers) 
shall continue undisturbed except as modified by the terms of this Award.” 
Similarly, Section III-A(2) provides (J.A. 14) that: “No change shall 
be made in the scope or application of rules in effect immediately prior 
to the effective date of this Award, whether established by agreement, 
interpretation, or practice, which require a stipulated number” of em- 
ployees in road and yard service “except by agreement, or pursuant to 
the provisions of this Award.” 


Board No. 282 was made pursuant to Section 7 of the Bail- 
way Labor Act and accordingly effected changes in and 
became a part of the existing agreements between the 
parties, disputes between an individual employee or group 
of employees and a carrier growing out of the interpretation 
or application of the Award are disputes ‘‘growing out 
of ... the interpretation or application of agreements’’ for 
purposes of Section 3 First (i). And even if that were not 
true, claims such as the claims on behalf of individual em- 
ployees asserted in this case would be ‘‘disputes growing 
out of grievances,’’ to which Section 3 First (i) also 
applies—that is, ‘‘the claim is founded upon some incident 
of the employment relation, or asserted one, independent 
of those covered by the collective agreement’? and 
“the claim is to rights accrued, not merely to have new 
ones created for the future.’’ See Elgin, J. é E. R. Co. v. 
Burley, supra, at 723.% Thus, in Missouri-Kansas-Texas 
R.Co.v. Brotherhood of Railroad Tr., 342 F.2d 298, 300 (5th 
Cir., 1965), it was held that a dispute about the alleged 
failure of a carrier to correct certain allegedly hazardous 
and unsafe conditions was a ‘‘minor’’ dispute subject to 
Section 3 of the Railway Labor Act, even though ‘‘there is 
no express written provision in the existing collective agree- 
ment between the parties with respect to the working con- 
ditions”? complained of, and the dispute involved ‘‘the com- 
mon law duty of the [carrier] to use reasonable care in 
furnishing its employees with a safe place to work... .”” 
Certainly, it cannot be denied that the Award constitutes 
‘some incident of the employment relation,”’ even if it is not 
an ‘‘agreement concerning rates of pay, rules, or working 
conditions.’’ 

Accordingly, the 773 claims on behalf of individual em- 
ployees asserted by the Brotherhood in this case must be 


18 See also Illinois Central R. Co. v. Brotherhood of Loc. Fire. & Eng., 
332 F.2d 850, 853 (7th Cir., 1964); danico Airlines, Inc. v. Airline Pilots 
‘Ass'n, 331 F.2d 433, 436-437 (5th Cir., 1964); St. Louts, S. F. & T. Ry. 
Co. v. Railroad Yardmasters, 328 F.2d 749, 752 (5th Cir., 1964). 
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prosecuted to decision by the Terminal’s ‘‘highest officer 
designated . . . to handle claims’’ (J.A. 77-78) in accord- 
ance with the grievance procedure to which the parties 
have agreed,” Republic Steel v. Maddox, supra; Carey v. 
Carter, supra, and then may be appealed to the National 
Railroad Adjustment Board or to the parties’ system 
board of adjustment. The latter tribunals have exclusive 
jurisdiction to entertain such ‘‘minor’’ disputes. Loco- 
motive Engrs. v. L. € N. R. Co., 373 U.S. 33, 38 (1963) ; 
Slocum v. Delaware, L. 6 W. R. Co., 339 U.S. 239 (1950). 
Consequently, the court below lacked jurisdiction of the 773 
individual claims.*° 


29 Indeed, most of the 773 individual claims have been presented to the 
Terminal in aceordance with the parties’ claim procedure and presumably 
will be prosecuted to a final disposition in the usual manner prescribed 
by that procedure, unless the Brotherhood succeeds in its present attempt 
to obtain an adjudication of those claims in the courts. (J.A. 79.) In 
this connection, we note that even if the courts did have concurrent juris- 
diction over the claims here involved, the claimants’ action in invoking the 
grievance procedure provided by the parties’ contract precludes the later 
abandonment of that procedure in favor of assertion of the claims in court. 
See Union Pacific R. Co. v. Price, 360 U.S. 601 (1959); Satterfield v. 
Pennsylcania R. Co., 323 F.2d 783 (2d Cir., 1963); Larsen v. American 
Airlines, Inc., 313 F.2d 599 (2d Cir., 1963); Peoples v. Southern Pacific 
Co., 232 F.2d 707 (9th Cir., 1956); Breeland v. Southern Pacific Co., 231 
F.2d 576 (9th Cir., 1955); Pacilio v. Pennsylvania R. Co., 230 F. Supp. 
752 (S.D.N.Y., 1964); Galley v. Pennsylrania R. Co., 220 F. Supp. 190 
(S.D.N.Y, 1963), aff'd, 324 F.2d 502 (2d Cir., 1963); Crusen v. United 
Air Lines, 141 F.Supp. 347 (D. Colo., 1956), aff’d, 239 F.2d 863 (10th 
Cir., 1956). 

2° To be sure, the court below is the court which entered judgment upon 
the Award under Section 9 of the Railway Labor Act. That judgment 
is “final and conclusive on the parties” with respect to the binding charac- 
ter of the Award. 45 U.S.C. §159 Second. Accordingly, in proceedings 
for supplemental relief under the judgment the court below has the power 
to require compliance with the judgment, and therefore the Award. But 
there is no reason why requiring the parties to abide by their agreement 
as to the handling of claims and grievances should be held to be precluded 
by the existence of the court’s power to enforce its judgment, for nothing 
in the Award purported to abrogate the application of that agreement to 
claims of the type here involved. 

The question whether individuals’ claims and grievances involving 
Award 282 must be prosecuted in the manner prescribed by contractually 
established grievance procedures and by Section 3 of the Railway Labor 
Act is the subject of another appeal now pending before this Court, No. 
20,378, and will be briefed in detail in that case. 
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B. The Brotherhood Failed to Show Any Need for Injunc- 
tive Relief. 


As stated above, the Brotherhood also seeks to have this 
Court instruct the court below to order the Terminal to 
‘“eomply’’ with the Brotherhood’s interpretation of the 
Award—that is, the Brotherhood seeks an injunction. 
(J.A. 20.) However, quite apart from other defects in 
its case already discussed, the Brotherhood failed be- 
low to show any need for injunctive relief. In the first 
place, there is no reason to believe that the Terminal will 
not comply with any adverse ruling as to the requirements 
of the Award, whether by the Arbitration Board, an adjust- 
ment board, or the courts. And, in addition, the Brother- 
hood made no showing below that either the Brotherhood 
itself or the employees it represents will be irreparably 
injured pending a determination as to the merits by a tri- 
bunal having jurisdiction. There was no showing that any 
employee had lost his job or was required to relocate his 
home, and the individuals involved have an adequate remedy 
for recovery of any alleged wage loss under the parties’ 
claim procedure and under Section 3 of the Railway Labor 
Act. See pp. 29-36, supra. In such circumstances, the 
injunctive relief sought by the Brotherhood would not be 
justified and should not be granted, even if, on the merits, 
the Brotherhood’s claims had any substance. See Walling 
vy. Florida Hardware Co., 142 F.2d 444 (5th Cir., 1944); 
Brotherhood of Railroad Trainmen v. Missouri P. R. Co., 
supra, at 203; see also Mitchell v. Lublin, McGaughy & 
Asso., 358 U.S. 207, 215 (1959). 
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Conclusion 


For the foregoing reasons, the order of the court below 
should be affirmed. 
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APPENDIX A 
Public Law 88-108, 77 Stat. 132 


Joint RESOLUTION 


To provide for the settlement of the labor dispute between 
certain carriers by railroad and certain of their employees. 


Whereas the labor dispute between the carriers represented 
by the Eastern, Western, and Southeastern Carriers’ 
Conference Committees and certain of their employees 
represented by the Brotherhood of Locomotive Engineers, 
Brotherhood of Locomotive Firemen and Enginemen, 
Order of Railway Conductors and Brakemen, Brother- 
hood of Railroad Trainmen, and the Switchmen’s Union 
of North America, labor organizations, threatens essential 
transportation services of the Nation; and 

Whereas it is essential to the national interest, including the 
national health and defense, that essential transportation 
services be maintained; and 

Whereas all the procedures for resolving such dispute pro- 
vided for in the Railway Labor Act have been exhausted 
and have not resulted in settlement of the dispute; and 

Whereas the Congress finds that emergency measures are 
essential to security and continuity of transportation ser- 
vices by such carriers; and 

Whereas it is desirable to achieve the above objectives in a 
manner which preserves and prefers solutions reached 
through collective bargaining; and 

Whereas, on August 2, 1963, the Secretary of Labor sub- 
mitted to the carrier and organization representatives 
certain suggestions as a basis of negotiation for disposi- 
tion of the fireman (helper) and crew consist issues in 
the dispute and thereupon through such negotiations ten- 
tative agreement was reached with respect to portions of 
such suggestions; and 

Whereas, on August 16, 1963, the carrier parties to the dis- 
pute accepted and the organization parties to the dispute 
accepted with certain reservations the Secretary of 
Labor’s suggestion that the fireman (helper) and crew 
consist issues be resolved by binding arbitration but the 
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said parties have been unable to agree upon the terms and 
procedures of an arbitration agreement: Therefore be it 


Resolved by the Senate and House of Representatives of 
the United States of America in Congress assembled, That 
no carrier which served the notices of November 2, 1959, and 
no labor organization which received such notices or served 
the labor organization notices of September 7, 1960, shall 
make any change except by agreement, or pursuant to an 
arbitration award as hereinafter provided, in rates of pay, 
rales, or working conditions encompassed by any of such 
notices, or engage in any strike or lockout over any dispute 
arising from any of such notices. Any action heretofore 
taken which would be prohibited by the foregoing sentence 
shall be forthwith rescinded and the status existing imme- 
diately prior to such action restored. 

Sec. 2. There is hereby established an arbitration board to 
consist of seven members. The representatives of the car- 
rier and organization parties to the aforesaid dispute are 
hereby directed, respectively, within five days after the 
enactment hereof each to name two persons to serve as mem- 
bers of such arbitration board. The four members thus 
chosen shall select three additional members. The seven 
members shall then elect a chairman. If the members 
chosen by the parties shall fail to name one or more of the 
additional three members within ten days, such additional 
members shall be named by the President. If either party 
fails to name a member or members to the arbitration board 
within the five days provided, the President shall name such 
member or members in lieu of such party and shall also 
name the additional three members necessary to constitute 
a board of seven members, all within ten days after the date 
of enactment of this joint resolution. Notwithstanding any 
other provision of law, the National Mediation Board is 
authorized and directed: (1) to compensate the arbitrators 
not named by the parties at a rate not in excess of $100 for 
each day together with necessary travel and subsistence ex- 
penses, and (2) to provide such services and facilities as 
may be necessary and appropriate in carrying out the pur- 
poses of this joint resolution. 

Sec. 3. Promptly upon the completion of the naming of 
the arbitration board the Secretary of Labor shall furnish 
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to the board and to the parties to the dispute copies of his 
statement to the parties of August 2, 1963, and the papers 
therewith submitted to the parties, together with memo- 
randums and such other data as the board may request set- 
ting forth the matters with respect to which the parties 
were in tentative agreement and the extent of disagreement 
with respect to matters on which the parties were not in 
tentative agreement. The arbitration board shall make a 
decision, pursuant to the procedures hereinafter set forth, 
as to what disposition shall be made of those portions of the 
carriers’ notices of November 2, 1959, identified as “Use of 
Firemen (Helpers) on Other Than Steam Power’’ and 
“Consist of Road and Yard Crews’? and that portion of the 
organizations’ notices of September 7, 1960, identified as 
“Minimum Safe Crew Consist’? and implementing propo- 
sals pertaining thereto. The arbitration board shall incor- 
porate in such decision any matters on which it finds the 
parties were in agreement, shall resolve the matters on 
which the parties were not in agreement, and shall, in 
making its award, give due consideration to those matters 
on which the parties were in tentative agreement. Such 
award shall be binding on both the carrier and organization 
parties to the dispute and shall constitute a complete and 
final disposition of the aforesaid issues covered by the de- 
cision of the board of arbitration. 

Szc. 4. To the extent not inconsistent with this joint reso- 
lution the arbitration shall be conducted pursuant to sections 
7 and 8 of the Railway Labor Act, the board’s award shall 
be made and filed as provided in said sections and shall be 
subject to section 9 of said Act. The United States District 
Court for the District of Columbia is hereby designated as 
the court in which the award is to be filed, and the arbitra- 
tion board shall report to the National Mediation Board in 
the same manner as arbitration boards functioning pursuant 
to the Railway Labor Act. The award shall continue in 
force for such period as the arbitration board shall deter- 
mine in its award, but not to exceed two years from the date 
the award takes effect, unless the parties agree otherwise. 

Sec. 5. The arbitration board shall begin its hearings 
thirty days after the enactment of this joint resolution or on 
such earlier date as the parties to the dispute and the board 
may agree upon and shall make and file its award not later 
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than ninety days after the enactment of this joint resolu- 
tion: Provided, however, That said award shall not become 
effective until sixty days after the filing of the award. 

Sec. 6. The parties to the disputes arising from the afore- 
said notices shall immediately resume collective bargaining 
with respect to all issues raised in the notices of November 
2, 1959, and September 7, 1960, not to be disposed of by 
arbitration under section 3 of this joint resolution and shall 
exert every reasonable effort to resolve such issues by agree- 
ment. The Secretary of Labor and the National Mediation 
Board are hereby directed to give all reasonable assistance 
to the parties and to engage in mediatory action directed 
toward promoting such agreement. 

Sec. 7. (a) In making any award under this joint resolu- 
tion the arbitration board established under section 2 shall 
give due consideration to the effect of the proposed award 
upon adequate and safe transportation service to the public 
and upon the interests of the carrier and employees affected, 
giving due consideration to the narrowing of the areas of 
disagreement which has been accomplished in bargaining 
and mediation. 

(>) The obligations imposed by this joint resolution, upon 
suit by the Attorney General, shall be enforcible through 
such orders as may be necessary by any court of the United 
States having jurisdiction of any of the parties. 

Sec. 8. This joint resolution shall expire one hundred and 
eighty days after the date of its enactment, except that it 
shall remain in effect with respect to the last sentence of 
section 4 for the period prescribed in that sentence. 

Sec. 9. If any provision of this joint resolution or the 
application thereof is held invalid, the remainder of this 
joint resolution and the application of such provision to 
other parties or in other circumstances not held invalid shall 
not be affected thereby. 


Approved August 28, 1963. 


APPENDIX B 


Railway Labor Act, 44 Stat. 577, as amended, 45 U.S.C. 
§§ 151-164 


Sec. 2. 
GENERAL PURPOSES 


(1) To avoid any interruption to commerce or to the 
operation of any carrier engaged therein; (2) to forbid any 
limitation upon freedom of association among employees 
or any denial, as a condition of employment or otherwise, of 
the right of employees to join a labor organization; (3) to 
provide for the complete independence of carriers and of 
employees in the matter of self-organization ; (4) to provide 
for the prompt and orderly settlement of all disputes con- 
cerning rates of pay, rules, or working conditions; (5) to 
provide for the prompt and orderly settlement of all dis- 
putes growing out of grievances or out of the interpretation 
or application of agreements covering rates of pay, rules, 
or working conditions. 


GENERAL Duties 


First. It shall be the duty of all carriers, their officers, 
agents, and employees to exert every reasonable effort to 
make and maintain agreements concerning rates of pay, 
rules, and working conditions, and to settle all disputes, 
whether arising out of the application of such agreements 
or otherwise, in order to avoid any interruption to commerce 
or to the operation of any carrier growing out of any dis- 
pute between the carrier and the employees thereof. 

Second. All disputes between a carrier or carriers and its 
or their employees shall be considered, and, if possible, 
decided, with all expedition, in conference between represen- 
tatives designated and authorized so to confer, respectively, 
by the carrier or carriers and by the employees thereof 
interested in the dispute. 
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Natioxnat Boarp oF ADJUSTMENT—GRIEVANCES—INTERPRE- 
TATION OF AGREEMENTS 


Sec. 3. First. There is hereby established a Board, to be 
known as the *‘National Railroad Adjustment Board,’’ the 
members of which shall be selected within thirty days after 
approval of this Act, and it is hereby provided— 


(i) The disputes between an employee or group of em- 
ployees and a carrier or carriers growing out of grievances 
or out of the interpretation or application of agreements 
concerning rates of pay, rules, or working conditions, in- 
cluding cases pending and unadjusted on the date of ap- 
proval of this Act, shall be handled in the usual manner up 
to and including the chief operating officer of the carrier 
designated to handle such disputes; but, failing to reach an 
adjustment in this manner, the disputes may be referred by 
petition of the parties or by either party to the appropriate 
division of the Adjustment Board with a full statement of 
the facts and all supporting data bearing upon the disputes. 


Second. Nothing in this section shall be construed to 
prevent any individual carrier, system, or group of carriers 
and any class or classes of its or their employees, all acting 
through their representatives, selected in accordance with 
the provisions of this Act, from mutually agreeing to the 
establishment of system, group, or regional boards of 
adjustment for the purpose of adjusting and deciding dis- 
putes of the character specified in this section. In the 
event that either party to such a system, group, or regional 
board of adjustment is dissatisfied with such arrangement, 
it may upon ninety days’ notice to the other party elect to 
come under the jurisdiction of the Adjustment Board. 


Functions or Mepration Boarp 


Sec. 5. First. The parties or either party, to a dispute 
between an employee or group of employees and a carrier 
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may invoke the services of the Mediation Board in any of 
the following cases: 


(a) A dispute concerning changes in rates of pay, rules, 
or working conditions not adjusted by the parties in con- 
ference. 

(b) Any other dispute not referable to the National 
Railroad Adjustment Board and not adjusted in conference 
between the parties or where conferences are refused. 

The Mediation Board may proffer its services in case any 
labor emergency is found by it to exist at any time. 

In either event the said Board shall promptly put itself in 
communication with the parties to such controversy, and 
shall use its best efforts, by mediation, to bring them to 
agreement. If such efforts to bring about an amicable 
settlement through mediation shall be unsuccessful, the said 
Board shall at once endeavor as its final required action 
(except as provided in paragraph third of this section and 
in section 10 of this Act) to induce the parties to submit 
their controversy to arbitration, in accordance with the 
provisions of this Act. 

If arbitration at the request of the Board shall be refused 
by one or both parties, the Board shall at once notify both 
parties in writing that its mediatory efforts have failed and 
for thirty days thereafter, unless in the intervening period 
the parties agree to arbitration, or an emergency board 
shall be created under section 10 of this Act, no change shall 
be made in the rates of pay, rules, or working conditions or 
established practices in effect prior to the time the dispute 
arose. 

Second. In any case in which a controversy arises over 
the meaning or the application of any agreement reached 
through mediation under the provisions of this Act, either 
party to the said agreement, or both, may apply to the 
Mediation Board for an interpretation of the meaning or 
application of such agreement. The said Board shall upon 
receipt of such request notify the parties to the contro- 
versy, and after a hearing of both sides give its interpreta- 
tion within thirty days. 

Third. The Mediation Board shall have the following 
duties with respect to the arbitration of disputes under sec- 
tion 7 of this Act: 
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(a) Either party to an arbitration desiring the reconven- 
ing of a board of arbitration to pass upon any controversy 
arising over the meaning or application of an award may 
so notify the Mediation Board in writing, stating in such 
notice the question or questions to be submitted to such re- 
convened Board. The Mediation Board shall thereupon 
promptly communicate with the members of the Board of 
Arbitration, or a subcommittee of such Board appointed 
for such purpose pursuant to a provision in the agreement 
to arbitrate, and arrange for the reconvening of said Board 
of Arbitration or subcommittee, and shall notify the respec- 
tive parties to the controversy of the time and place at 
which the Board, or the subcommittee, will meet for hear- 
ings upon the matters in controversy to be submitted to 
it. No evidence other than that contained in the record filed 
with the original award shall be received or considered by 
such reconvened Board or subcommittee, except such evi- 
dence as may be necessary to illustrate the interpretations 
suggested by the parties. If any member of the original 
Board is unable or unwilling to serve on such reconvened 
Board er subcommittee thereof, another arbitrator shall be 


ramed in the same manner and with the same powers and 
duties as such original arbitrator. 


Sec. 6. Carriers and representatives of the employees 
shall give at least thirty days’ written notice of an intended 
change in agreements affecting rates of pay, rules, or work- 
ing conditions, and the time and place for the beginning of 
conference between the representatives of the parties in- 
terested in such intended changes shall be agreed upon with- 
in ten days after the receipt of said notice, and said time 
shall be within the thirty days provided in the notice. In 
every case where such notice of intended change has been 
given, or conferences are being held with reference thereto, 
or the services of the Mediation Board have been requested 
by either party, or said Board has proffered its services, 
rates of pay, rules, or working conditions shall not be 
altered by the carrier until the controversy has been finally 
acted upon as required by section 5 of this Act, by the 
Mediation Board, unless a period of ten days has elapsed 
after termination of conferences without request for or a 
proffer of the services of the Mediation Board. 
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ARBITEATION 


Sec. 7. First. Whenever a controversy shall arise be- 
tween a carrier or carriers and its or their employees which 
is not settled either in conference between representatives 
of the parties or by the appropriate adjustment board or 
through mediation, in the manner provided in the preceding 
sections, such controversy may, by agreement of the parties 
to such controversy, be submitted to the arbitration of a 
board of three (or, if the parties to the controversy so 
stipulate, of six) persons: Provided, however, That the 
failure or refusal of either party to submit a controversy to 
arbitration shall not be construed as a violation of any legal 
obligation imposed upon such party by the terms of this 
Act or otherwise. 

Second. Such board of arbitration shall be chosen in the 
following manner: 


(a) In the case of a board of three, the carrier or carriers 
and the representatives of the employees, parties respec- 
tively to the agreement to arbitrate, shall each name one 
arbitrator; the two arbitrators thus chosen shall select a 
third arbitrator. If the arbitrators chosen by the parties 
shall fail to name the third arbitrator within five days after 
their first meeting, such third arbitrator shall be named by 
the Mediation Board. 

(b) In the case of a board of six, the carrier or carriers 
and the representatives of the employees, parties respec- 
tively to the agreement to arbitrate, shall each name two 
arbitrators: the four arbitrators thus chosen shall, by a 
majority vote, select the remaining two arbitrators. If the 
arbitrators chosen by the parties shall fail to name the two 
arbitrators within fifteen days after their first meeting, the 
said two arbitrators, or as many of them as have not been 
named, shall be named by the Mediation Board. 


Third. (a) When the arbitrators selected by the respec- 
tive parties have agreed upon the remaining arbitrator or 
arbitrators, they shall notify the Mediation Board, and, in 
the event of their failure to agree upon any or upon all of 
the necessary arbitrators within the period fixed by this 
Act, they shall, at the expiration of such period, notify the 
Mediation Board of the arbitrators selected, if any, or of 
their failure to make or complete such selection. 
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(b) The board of arbitration shall organize and select its 
own chairman and make all necessary rules for conducting 
its hearings: Provided, however, That the board of arbitra- 
tion shall be bound to give the parties to the controversy 
a full and fair hearing, which shall include an opportunity 
to present evidence in support of their claims, and an op- 
portunity to present their case in person, by counsel, or by 
other representatives as they may respectively elect. 

(c) Upon notice from the Mediation Board that the 
parties, or either party, to an arbitration desire the recon- 
vening of the board of arbitration (or a subcommittee of 
such board of arbitration appointed for such purpose pur- 
suant to the agreement to arbitrate) to pass upon any con- 
troversy over the meaning or application of their award, 
the board, or its subcommittee, shall at once reconvene. No 
question other than, or in addition to, the questions relating 
to the meaning or application of the award, submitted by 
the party or parties in writing, shall be considered by the 
reconvened board of arbitration or its subcommittee. 

Such rulings shall be acknowledged by such board or sub- 
committee thereof in the same manner, and filed in the same 
district court clerk’s office, as the original award and be- 
come a part thereof. 

(d) No arbitrator, except those chosen by the Mediation 
Board, shall be incompetent to act as an arbitrator because 
of his interest in the controversy to be arbitrated, or be- 
cause of his connection with or partiality to either of the 
parties to the arbitration. 

(e) Each member of any board of arbitration created 
under the provisions of this Act named by either party to 
the arbitration shall be compensated by the party naming 
him. Each arbitrator selected by the arbitrators or named 
by the Mediation Board shall receive from the Mediation 
Board such compensation as the Mediation Board may fix, 
together with his necessary traveling expenses and ex- 
penses actually incurred for subsistence, while serving as 
an arbitrator. 

(f) The board of arbitration shall furnish a certified 
copy of its award to the respective parties to the contro- 
versy, and shall transmit the original, together with the 
papers and proceedings and a transcript of the evidence 
taken at the hearings, certified under the hands of at least 
a majority of the arbitrators, to the clerk of the district 
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court of the United States for the district wherein the con- 
troversy arose or the arbitration is entered into, to be filed 
in said clerk’s office as hereinafter provided. The said 
board shall also furnish a certified copy of its award and 
the papers and proceedings, including testimony relating 
thereto, to the Mediation Board, to be filed in its office; and 
in addition a certified copy of its award shall be filed in the 
office of the Interstate Commerce Commission: Provided, 
however, That such award shall not be construed to di- 
minish or extinguish any of the powers or duties of the 
Interstate Commerce Commission, under the Interstate 
Commerce Act, as amended. 

(g) A board of arbitration may, subject to the approval 
of the Mediation Board, employ and fix the compensation 
of such assistants as it deems necessary in carrying on the 
arbitration proceedings. The compensation of such em- 
ployees, together with their necessary traveling expenses 
and expenses actually incurred for subsistence, while so 
employed, and the necessary expenses of boards of arbitra- 
tion, shall be paid by the Mediation Board. 

Whenever practicable, the board shall be supplied with 
suitable quarters in any Federal building located at its 
place of meeting or at any place where the board may con- 
duct its proceedings or deliberations. 

(h) All testimony before said board shall be given under 
oath or affirmation, and any member of the board shall have 
the power to administer oaths or affirmations. The board of 
arbitration, or any member thereof, shall have the power 
to require the attendance of witnesses and the production 
of such books, papers, contracts, agreements, and documents 
as may be deemed by the board of arbitration material to a 
just determination of the matters submitted to its arbitra- 
tion, and may for that purpose request the clerk of the dis- 
trict court of the United States for the district wherein said 
arbitration is being conducted to issue the necessary sub- 
poenas, and upon such request the said clerk or his duly 
authorized deputy shall be, and he hereby is, authorized, 
and it shall be his duty, to issue such subpoenas. In the 
event of the failure of any person to comply with such sub- 
poena, or in the event of the contumacy of any witness 
appearing before the board of arbitration, the board may 
invoke the aid of the United States courts to compel wit- 
nesses to attend and testify and to produce such books, 
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papers, contracts, agreements, and documents to the same 
extent and under the same conditions and penalties as pro- 
vided for in the Act to regulate commerce approved Feb- 
ruary 4, ISST, and the amendments thereto. 

Any witness appearing before a board of arbitration shall 
receive the same fees and mileage as witnesses in courts of 
the United States, to be paid by the party securing the 
subpoena. 


. S The agreement to arbitrate— 

Shall be in writing; 

Shall stipulate that the arbitration is had under the 
provisions of this Act; 

(ce) Shall state whether the board of arbitration is to 
consist of three or of six members; 

(da) Shall be signed by the duly accredited representa- 
tives of the carrier or carriers and the employees, parties 
respectively to the agreement to arbitrate, and shall be 
acknowledged by said parties before a notary public, the 
clerk of a district court or cireuit court of appeals of the 
Tnited States, or before a member of the Mediation Board, 
and, when so acknowledged, shall be filed in the office of 
the Mediation Board; 

(e) Shall state specifically the questions to be submitted 
to the said board for decision; and that, in its award or 
awards, the said board shall confine itself strictly to de- 
cisions as to the questions so specifically submitted to it; 

(f) Shall provide that the questions, or any one or more 
of them, submitted by the parties to the board of arbitration 
may be withdrawn from arbitration on notice to that effect 
signed by the duly accredited representatives of all the 
parties and served on the board of arbitration; 

(g) Shall stipulate that the signatures of a majority of 
said board of arbitration affixed to their award shall be 
competent to constitute a valid and binding award; 

(h) Shall fix a period from the date of the appointment 
of the arbitrator or arbitrators necessary to complete the 
board (as provided for in the agreement) within which the 
said board shall commence its hearings; 

(i) Shall fix a period from the beginning of the hearings 
within which the said board shall make and file its award: 
Provided, That the parties may agree at any time upon an 
extension of this period; 
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(j) Shall provide for the date from which the award shall 
become effective and shall fix the period during which the 
award shall continue in force; 

(k) Shall provide that the award of the board of arbi- 
tration and the evidence of the proceedings before the board 
relating thereto, when certified under the hands of at least 
a majority of the arbitrators, shall be filed in the clerk’s 
office of the district court of the United States for the dis- 
trict wherein the controversy arose or the arbitration was 
entered into, which district shall be designated in the agree- 
ment; and, when so filed, such award and proceedings shall 
constitute the full and complete record of the arbitration; 

(1) Shall provide that the award, when so filed, shall be 
final and conclusive upon the parties as to the facts deter- 
mined by said award and as to the merits of the contro- 
versy decided; 

(m) Shall provide that any difference arising as to the 
meaning, or the application of the provisions, of an award 
made by a board of arbitration shall be referred back for 
a ruling to the same board, or, by agreement, to a sub- 
committee of such board; and that such ruling, when ac- 
knowledged in the same manner, and filed in the same dis- 
trict court clerk’s office, as the original award, shall be a 
part of and shall have the same force and effect as such 
original award; and 

(n) Shall provide that the respective parties to the award 
will each faithfully execute the same. 


The said agreement to arbitrate, when properly signed 
and acknowledged as herein provided, shall not be revoked 
by a party to such agreement: Provided, however, That 
such agreement to arbitrate may at any time be revoked 
and canceled by the written agreement of both parties, 
signed by their duly accredited representatives, and (if no 
board of arbitration has yet been constituted under the 
agreement) delivered to the Mediation Board or any mem- 
ber thereof; or, if the board of arbitration has been consti- 
tuted as provided by this Act, delivered to such board of 
arbitration. 


Src. 9. First. The award of a board of arbitration, having 
been acknowledged as herein provided, shall be filed in the 
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clerk's office of the district court designated in the agree- 
ment to arbitrate. 

Second. An award acknowledged and filed as herein pro- 
vided shall be conclusive on the parties as to the merits and 
facts of the controversy submitted to arbitration, and un- 
less, Within ten days after the filing of the award, a petition 
to impeach the award, on the grounds hereinafter set forth, 
shall be filed in the clerk's office of the court in which the 
award has been filed, the court shall enter judgment on the 
award, which judgment shall be final and conclusive on the 
parties. 

Third. Such petition for the impeachment or contesting 
of any award so filed shall be entertained by the court only 
on one or more of the following grounds: 


(a) That the award plainly does not conform to the sub- 
stantive requirements laid down by this Act for such awards, 
or that the proceedings were not substantially in conformity 
with this Act; 

(b) That the award does not conform, nor confine itself, 
to the stipulations of the agreement to arbitrate; or 

(c) That a member of the board of arbitration rendering 
the award was guilty of fraud or corruption; or that a party 
to the arbitration practiced fraud or corruption which fraud 
orcorruption affected the result of the arbitration: Provided, 
however, That no court shall entertain any such petition on 
the ground that an award is invalid for uncertainty; in such 
case the proper remedy shall be a submission of such award 
to a reconvened board, or subcommittee thereof, for inter- 
pretation, as provided by this Act: Provided further, That 
an award contested as herein provided shall be construed 
liberally by the court, with a view to favoring its validity, 
and that no award shall be set aside for trivial irregularity 
or clerical error, going only to form and not to substance. 


Fourth. If the court shall determine that a part of the 
award is invalid on some ground or grounds designated in 
this section as a ground of invalidity, but shall determine 
that a part of the award is valid, the court shall set aside 
the entire award: Provided, however, That, if the parties 
shall agree thereto, and if such valid and invalid parts are 
separable, the court shall set aside the invalid part, and 
order judgment to stand as to the valid part. 
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Fifth. At the expiration of ten days from the decision 
of the district court upon the petition filed as aforesaid, final 
judgment shall be entered in accordance with said decision, 
unless during said ten days either party shall appeal there- 
from to the circuit court of appeals. In such case only such 
portion of the record shall be transmitted to the appellate 
court as is necessary to the proper understanding and con- 
sideration of the questions of law presented by said peti- 
tion and to be decided. 

Sixth. The determination of said circuit court of appeals 
upon said questions shall be final, and being certified by the 
clerk thereof to said district court, judgment pursuant 
thereto shall thereupon be entered by said district court. 

Seventh. If the petitioner’s contentions are finally sus- 
tained, judgment shall be entered setting aside the award 
in whole or, if the parties so agree, in part; but in such case 
the parties may agree upon a judgment to be entered dispos- 
ing of the subject matter of the controversy, which judg- 
ment when entered shall have the same force and effect as 
judgment entered upon an award. 

Eighth. Nothing in this Act shall be construed to re- 
quire an individual employee to render labor or service 
without his consent, nor shall anything in this Act be con- 
strued to make the quitting of his labor or service by an 
individual employee an illegal act; nor shall any court issue 
any process to compel the performance by an individual 
employee of such labor or service, without his consent. 


Emercency Boarp 


Sec. 10. If a dispute between a carrier and its employees 
be not adjusted under the foregoing provisions of this Act 
and should, in the judgment of the Mediation Board, threat- 
en substantially to interrupt interstate commerce to a 
degree such as to deprive any section of the country of 
essential transportation service, the Mediation Board shall 
notify the President, who may thereupon, in his discretion, 
create a board to investigate and report respecting such 
dispute. Such board shall be composed of such number of 
persons as to the President may seem desirable: Provided, 
however, That no member appointed shall be pecuniarily or 
otherwise interested in any organization of employees or 
any carrier. The compensation of the members of any such 
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board shall be fixed by the President. Such board shall be 
created separately in each instance and it shall investigate 
promptly the facts as to the dispute and make a report 
thereon to the President within thirty days from the date 
of its creation. 

There is hereby authorized to be appropriated such sums 
as may be necessary for the expenses of such board, includ- 
ing the compensation and the necessary traveling expenses 
and expenses actually incurred for subsistence, of the mem- 
bers of the board. All expenditures of the board shall be 
allowed and paid on the presentation of itemized vouchers 
therefor approved by the chairman. 

After the creation of such board, and for thirty days after 
such board has made its report to the President, no change, 
except by agreement, shall be made by the parties to the 
controversy in the conditions out of which the dispute arose. 
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For rae District or Cotumsia Crecurr 
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BrorHERHOOD OF RarLroaD TRAINMEN, 
Appellant, 
v. 


TERMINAL Rarmroap Association or Str. Louis, 
Appellee. 


Appeal from Order of the United States District Court for the 
District of Columbia 


APPELLANT'S PETITION FOR REHEARING 


Appellant, Brotherhood of Railroad Trainmen, in the 
above-entitled cause, presents this, its petition for a re- 
hearing of the above entitled cause, and in support thereof, 
respectfully shows: 
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This Court's Opinion and Decision in this cause was 
rendered May 12, 1967 and this Petition for Rehearing is 
presented and filed within fifteen days thereafter, together 
with certifications and proof of service on adverse party, 
pursuant to Rule 26 of this Court. 
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(A) Appellant respectfully submits that this Court’s 
decision was based upon the premise that Arbitration 
Board 282 still has the jurisdiction to reconvene and that 
it would reconvene and answer the questions mentioned in 
this Court's decision, when, appellant submits, the question 
of the jurisdiction of Board 282 to do so was not briefed 
or argued. Appellant submits that Board 282 does not 
have the jurisdiction to do so and that this vital question 
ought to be fully briefed and argued to this Court. 


(B) Appellant also respectfully states that the Appel- 
lant’s Motion for Supplemental Relief, heretofore filed in 
the United States District Court for the District of 
Columbia in this cause, sought enforcement of the pro- 
tective provisions of the Award of Board 282 as they 
related to yardmen (Part III D—Employee Protection) 
which became and is a judgment of the District Court and 
can be enforced by order of that Court, and that this Court 
erred in referring the issues to Board 282 instead of 
(a) enforcing the protective provisions of the Award of 
Board 282 itself or (b) remanding the case to the United 
States District Court for further proceedings. 


(C) Appellant respectfully submits that this Court’s 
holding that the carrier may not ‘‘play games’’ with the 
extra board, or, without restraint, arbitrarily shift pro- 
tected employees to the extra board and meet the ‘‘other 
employment”? requirement of the award, as it would furnish 
no ‘‘protection’’ for the protected men (page 8 of the 
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Court’s opinion), is essentially inconsistent with the relief 
granted. 


III 
In support of the foregoing Appellant respectfully states : 


Board 282 did not and does not have the power to 
reconvene or do anything else after the expiration of the 
two year period which expired January 24, 1966, and the 
power to enforce Award 282 is solely in the Court because 
the Award is a judgment of the Court and because under 
the law, all authority in Board 282 ceased to exist on 
January 24, 1966. 


Public Law 88-108, Section 4, provides: 


he The Award shall continue in force for such 
period as the arbitration board shall determine in its 
award, but not to exceed two years from the date the 


award takes effect, unless the parties agree otherwise.”’ 


and Section 8 of Public Law 88-108 provides: 


‘“See. 8 (Expiration Date). This joint resolution shall 
expire one hundred and eighty days after the date of 
its enactment, except that it shall remain in effect with 
respect to the last sentence of Section 4 for the period 
prescribed in that sentence.”’ 


Thus for all purposes Public Law 88-108 expires at the 
expiration of January 24, 1966. 


This Court relied on Section 8 of the Railway Labor Act 
(45 USC 158) paragraph (m) (Court’s opinion, page 11) 
in the Court’s holding that Board 282 still has authority 
to reconvene. Section $ of the Railway Labor Act specifi- 


’ 


cally pertains to an ‘‘Agreement to Arbitrate’’, and, of 
course, Public Law 88-108 was not an ‘‘agreement”’ at all, 
but a law, imposed on the parties by the Congress. Public 
Law 88-108 was complete in itself as to the life and 
authority of Board 282. It, Public Law $8-108, referred 
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to Sections 7 and $ of the Railway Labor Act regarding 
procedure for Board 282 proceedings but limited the 
authority of the Board to act, to the two year period 
previously mentioned. Public Law $8-108 did not provide 
for Board 282 to reconvene, after the two year period 
expired, for any purpose. 


At the most, Public Law SS-108 incorporates Sections 7 
and 8 of the Railway Labor Act. But all the provisions of 
Public Law S$-108 have now expired. And the only authority 
for Board 2& to do anything is that expired Law. 


Furthermore, the action by Board 282 suggested by this 
Court would become part of the original award (45 USC 
15S(m)). Thus the parties would be subjected to further 
binding arbitration after January 24, 1966 contrary to the 
terms of Public Law $$-108, and contrary to the holding 
in Akron & Barberton Belt R. Co. v. Brotherhood of Rail- 
road Trainmen, 252 F. Supp. 207 (D.C. D.C. 1966), lc. 
211, wherein the District Court held that no further action 
could be taken by any special boards of adjustment after 
January 25, 1966 and said: 


“Such a frustration is frequently prevented by the 
inclusion of an express saving or reservation clause 
in the legislation providing for repeal. No such clause 
is found either in the Act providing for the creation 
of the Arbitration Board or in the Award of the 
Board ... .” 


This Court affirmed No. 20,152, decided May 12, 1967. 


There is no provision in Public Law 88-108 conferring 
authority on Board 282 to do any act after January 24, 
1966 and the legislative history and court decisions per- 
taining to Public Law 88-108 and Award 282 demonstrate 
that the parties were not to be subjected to further binding 
arbitration following January 24, 1966. 


The question suggested by this Court to be presented to 
Board 282 would permit that Board to decide whether or 


5 
not a carrier could, by so-called ‘‘blanking’’ a position, 
deprive a protected brakeman or switchman of his pro- 
tected work rights as provided for in Part D of said 
Award. In so doing Board 282 would be conducting further 
arbitration which is prohibited. 


The Award of Board 282 was merged in the judgment 
of the District Court and as such is enforceable by the 
Court and not by Board 282. Thus it is the enforcement 
of the Award of Board 282, Part III D that is sought here. 


If the Court feels that further evidence is necessary in 
order to more clearly demonstrate that the Appellee, 
Terminal Railroad Association of St. Louis, has been and 
is depriving protected yardmen of their protected rights, 
Appellant respectfully suggests that the case ought to be 
remanded to the District Court to hear further evidence. 
In this fashion the Court can enforce its own judgment 
entered on the Award of Board 282. 


In the Court’s decision in this ease (page 8) this Court 
stated: 


‘“‘We take it, both from the Board’s Answer to BRT 
Question 24 and from its clarification of an answer 
relating to a fireman issue question—as we shall note, 
infra—that the essential prerequisite to effectuating 
reductions in positions is that the carrier shall not 
‘play games’ with the size of the extra board. If a 
carrier could, without restraint, arbitrarily shift 
‘protected employees’ to an extra board and meet 
the ‘other employment’ requirements of the award, 
there would indeed be no protection for the ‘protected’ 
? 


We quote this section of the Court’s opinion to demon- 
strate that there is no issue for Board 282 to determine 
and that Board 282 would not be competent to determine 
it. We understand this Court’s decision to say that the 
carrier is prohibited by the protective provisions of 
Board 282 Award (Section III D) from manipulating the 
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extra board so as to deprive men of work and pay. Once 
the Court has so concluded then the only issue remaining 
is a fact issue of whether or not the carrier has so 
manipulated or ‘tplayed games’’ with the extra board. 
If the carrier has in fact done so then it is a matter for the 
Court to handle by enforcement of the protective provisions 
of the Award. The fact issue, Appellant submits, ought to 
be determined by the Court, and if further evidence is 
necessary then it can be presented to the District Court. 


In previous litigation involving Public Law §8-108 and 
the Award of Board 282 entitled In Re Certain Carriers, 
ete., 29 F. Supp. 259 (D.C. D.C. 1964), the Court had 
before it an application by the carrier parties for an 
injunction against a strike. The District Court held, 
l.c. 260: 


“‘If the railroads take any step in carrying out the 
award which later turns out to be erroneous, any 
employee who has been damaged in the meantime must 
receive full restoration. There is no question that this 
would be the legal obligation of the railroads if such 
a situation exists. ... 


‘Any attempt to defy the award by resort to self- 
help. such as a strike, would under these circumstances 
be unlawful It would be contrary to law and order 
and will not be tolerated. As long as the courts are 
functioning, justiciable controversies must be deter- 
minded by the courts and the decision of the courts 
must be obeyed. . . .”” 


Appellant respectfully submits that this Court has deter- 
mined in its decision, as set forth on page $ of its Opinion, 
supra, that if the carrier has so manipulated the extra 
board so as to deprive protected employees of their rights 
to work and pay then the carrier would be in violation of 
the Award of Board 282. It would be a resort to “‘self 
help”’ by the carrier that is prohibited by the decision in 
In Re Certain Carriers, 229 F. Supp. 259, 260, supra. 
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Appellant respectfully submits that the order entered 
by this Court in this action in referring the issue to 
Board 282 is inconsistent with this Court’s finding as set 
forth on page 8 of its Opinion, supra, for the reason that 
the Court’s finding of law against a carrier ‘‘playing 
games’’ with the extra board decided the law issue in this 
ease and there is therefore nothing for Board 282 to 
pass on. 


Another problem arises if the Arbitration Board is found 
to continue and function for any purpose after January 24, 
1966. That is the question of who would be required to 
pay their fees and expenses after that date. Under 
P.L. 88-108 the fees and expenses of the neutral arbitrators 
were to be paid by the National Mediation Board. (P.L. 
88-108, $2.) The only authority of the National Mediation 
Board to do anything under P.L. 88-108 is that Law. Now 
that P.L. 88-108 has expired, for all purposes by its very 
express terms ($8), the Mediation Board no longer has 
authority to pay their fees and expenses. 


WuererorE: Appellant respectfully prays this Court to 
vacate its decision in this cause and grant a rehearing on 
the issues presented in this Petition or to vacate this 
Court’s decision and to remand this cause to the District 
Court for further proceedings to enforce the judgment on 
the Award. 


Respectfully submitted, 


Mitron Kramer 

Joun H. Hatey, Jr. 

JOHN E. Barpcetr 
Attorneys for 
Appellant-Petitioner 
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Certification 
I. Milton Kramer, attorney for Appellant-Petitioner, 
hereby certify that the above and foregoing petition for 
rehearing is submitted in good faith and because it is 
believed to be meritorious and not for any purpose of 
vexation or delay. 


Mizron KraMer 


Proof of Service 


I, Milton Kramer, attorney for Appellant-Petitioner, 
hereby certify that I have served two copies of the fore- 
going Appellant's Petition for Rehearing upon Francis M. 
Shea, Esq., Shea & Gardner, 734 Fifteenth Street, N.W., 
Washington, D. C., attorneys for Appellee, this 26th day 
of May, 1967, by causing them to be delivered to his office. 


Mitton KraMeR 


